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WHAT MEMORISATION LOOKS LIKE IN 
PRACTICE

• Book-length verbatim outputs

• Near-exact image reproductions

• Triggered by strategic yes quite often simple prompts

• Observed across major models
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HOW MODELS MEMORISE: LOSSY 
MEMORY/COMPRESSION

• Training as compression

• Tokens and probabilities

• Storage without files

• Capacity for recall

12



WHY THE LEARNING METAPHOR BREAKS 
DOWN

• Humans do not recall verbatim

• Models can reproduce large chunks of works

• Memorisation is inherent

• Not a fixable bug but a feature
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COPYRIGHT CONSEQUENCES OF 
MEMORISATION

• Output-stage infringement risk

• Model as potentially infringing copy

• Questions the applicability of exceptions 
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MEMORISATION ON TRAIL 

RECENT DECSIONS



GEMA V OPENAI: FACTS AND LEGAL 
FRAMING

• German collecting society vs LLM provider

• Lyrics reproduced after simple prompts

• Court focuses on memorisation

• Claim: reproduction in model and output
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GEMA V OPENAI: MEMORISATION AS 
REPRODUCTION

• Memorisation established as fact

• Model parameters = embodiment

• Indirect perceptibility sufficient

• Probability-based storage irrelevant
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GEMA V OPENAI: CONSEQUENCES FOR 
LLMS

• Model as an infringing copy 

• TDM exception rejected

• Operator, not user, liable

18



GETTY IMAGES V STABILITY AI: THE 
SECONDARY INFRINGEMENT ROUTE

• UK High Court proceedings

• Model as alleged infringing copy

• Importation and distribution claims
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GETTY V STABILITY AI: IS THE MODEL A 
COPY?

• Getty conceded that no stored images in weights
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GETTY V STABILITY AI: CONTRAST WITH 
GEMA

• No finding of memorisation (but note that Getty conceded that no copy was 

stored)

• Therefore, Getty’s arguments focused on Training infringement = infringing 

product; this was always ging to be a longshot 

• infringement argument fails
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SO WHAT COUNTS AS A “COPY” 
UNDER COPYRIGHT LAW? 



WHAT COUNTS AS A “COPY”? 
CAPTURING EXPRESSIVE VALUE

•  Core question:

• Is it a reproduction to capture expressive value in information that allows later 

reconstruction (even imperfectly)?

•  Reproduction ≠ perfect duplication

•  Fixation + recoverability as key criteria

•  Encoding, compression, transformation: still potentially copying



UNITED STATES & EUROPEAN UNION: 
BROAD CONCEPTIONS OF REPRODUCTION

• United States

•  17 U.S.C. §101: “fixed” + machine perception

•  No requirement of exact duplication

•  Imitations/simulations may infringe

• European Union

•  InfoSoc Directive 2001/29/EC, Art. 2 - “direct or indirect… by any means and in any 
form”

•  Infopaq (C-5/08): partial copying sufficient

•  Focus: capture of “author’s intellectual creation”



WRAP-UP

• GEMA in on appeal is may end up before the CJEU

• Getty could. Have been argued differently; for now it does not provide meaningful 
commentary on memorisation under copyright law 

• More recent research is establishing memorisation as a feature of AI models. 

• Capturing expressive value through the retention of probabilistic data in a 
constructable manner may amount to reproduction under copyright law

• If so, reprodussions may be significant: 

• Fair use? 

• Applicability of TDM in Europe? 

• UK exceptions are presently ‘work in progress’ and should take memorization into account. 



END 
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Open floor for questions and discussion.



THANK YOU!

Follow us on 
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