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Case Law post CJEU ruling Huawei v ZTE

Case law
home

National Courts Guidance

Negotiating Licenses for Essential Patents in Europe

Increased clarity provided on the principles established by the Court of
Justice of the European Union in Huawei v ZTE.

The Court of Justice of the European Union clarified, in Huawel v ZTE (Case No. C-170/13), European law relating to the avallability of injunctive
relief for infringements of FRAND-based standard essential patents. In doing so, the Court provided a legal framework focused on the good faith

Huawei v ZTE process
Injunction may be requested

Step 4

Injunction may be denied
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4SMEs Network
Types of IP

Benefits of IP

IP for Business Growth
4 Reasons to Patent

4 Reasons 4 Copyright
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SME Features
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Stay informed

Click ‘Stay Informed’ on www.4ipcouncil.com to

discover our research news and future
webinars topics. And why not sign up
@4ipcouncil on twitter.
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Who is LESI? (@

The Licensing Executives Society International (LESI) is an umbrella association
of 33 national and regional Member Societies in more than 90 countries serving
more than 7000 individuals.

* Provides a global platform that enables businesses, professionals, and industry
players to network, learn, encourage IP transactions and understand licensing,
amongst licensing professionals around the world.

* Provides leadership on key issues important to licensing professionals in
companies, firms and other organizations

* Maintains an international and diverse board where women prominently serve in
the leadership

» Offers a variety of meetings, conferences, webinars and certifications to inform
and educate professional — both in person and now virtually too!

* Save the Date: Annual Meeting May 2021 — a global (virtual) conference

LESI: Advancing the Business of Intellectual Property Globally



* The second in a series of Business Briefings
published by LESI in May 2020.

* Written specifically for SMEs, useful for all.

* For those involved in the business of IP for the
first time, these briefings provide critical
information that may help your enterprise to
be successful.

* The three briefings are written by LES

THE VALUE members who are experts in their subject and

OF INTANGIBLE ASSETS S o :
active in licensing in various markets
@ throughout the world.

www.lesi.org/publications/business-briefings

LESI Business Briefing: The Value of Intangible Assets
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We live in a world of Intangible Assets

Tangible Assets vs. Intangible Assets for S&P 500 Companies, 1975 - 2018
Tangible Assets
= Easy to value
$25.03T
* Thick & efficient ntangible: £21.03T
secondary markets Tangible: $4.00T
* Insurable
$4.59T
Intangible: $3.12T7
. $1.5T Tangible: $1.47T
EE =t
I Intangible Assets Tangible: $5948 Spitie $1.820
= Difficult to value e oroes i oy
* Thin & inefficient 3z
secondary markets vs8 - Bouniobt : Bouniest - * Boonuobs
= Difficult to Insure gqg * Procter & Gamble = GE * Coca-Cola = Microsoft
202 |=GE * Schiumberger * Altria = Citigroup
3 § 3w * Chevron * Walmant - Walmart
Source: Aon

“SMEs holding registered IP rights are 3 times more likely to have expanded domestically and 4.3 times more likely
to have expanded internationally. Those that are aware of IP are 1.9 times more likely to have expanded
domestically and 2.4 times more likely to have expanded internationally. The expectations are even more

impressive: 3.8 times more likely to intend to expand domestically, and 5.4 times more likely to intend to export.”
(Feb. 2020 Report, Ontario, Canada)

LESI Business Briefing: The Value of Intangible Assets



Why do we focus on intangible (IP) assets? PO

+ Intangible value of enterprises
* Recognition of intangible assets as part of Company value

* Increasing trend of % intangible value vs. total value
* Arecognized need to increase market actors’ confidence in Intangible Value

* Intangible assets interact: complementarity of assets

* Intellectual Property assets
* Intangible in essence
* Ininteraction with other assets (tangible and intangible — e.g. human capital)
* Protected by Rights and/or secret

* Forward-looking: what usage do they allow? How and why are they bearing a value now or are
they going to bear a value later ?

LESI Business Briefing: The Value of Intangible Assets



Why value intangibles?
Because (some) economic value is needed for a wide spectrum of usages

Enterprise/ Management-Oriented

* R&D cost decision/allocation
» Other strategic decision-making / cost allocations /...

* Transfer-oriented - _«o”oo
* Intra-Group Transfer Pricing g3 ] I I I I

» Licensing /Sale-purchase of technologies, trademarks

* R&D partnerships, ...

Conflict-oriented : evaluation of damages

Finance and accounting-oriented
* Mergers & Acquisitions: Purchase Price Allocations

* Income or market- view (e.g. debt financing)

LESI Business Briefing: The Value of Intangible Assets



One has to recognize the strengths and weaknesses of IP valuation:

IT IS AN OPINION

Technology — intrinsic qualitative strength

The Context
(TRL, competencies,

protection, competition, ...

Competence &
Talent of evaluator

— Understanding & interpreting

technology and context
) o Ata given point in time

_ o Under given circumstances
o In many ways similar to a legal
opinion, but considering

I economic terms

Economic Value is an OPINION
Depending on context, and many other inputs;
uncertainty is the rule

LESI Business Briefing: The Value of Intangible Assets
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Then, AND ONLY THEN, use an appropriate valuation method

Costs Market Revenue Revenue
Approach Approach Approach Approach

Principle

Key Issues

Application
domains

In Practice

Costs of
replacement

Cost is not value

If no other data
available
Rather early stage
techno.

Seldomly used as
primary methods

Comparaison with

real transactions

Comparability
Quality of
transactions
databases

Patent
Patent portfolios

Used for patent
portfolios
essentially

Discounted Cash
Flows (Revenues,
Profitability, ...)

Royalty rate
Discount Rate

All types of
intangibles

Very often used
Discout rate is
NEVER a detail

LESI Business Briefing: The Value of Intangible Assets

Real Options

Decison trees and
Discounted Cash
Flows

R&D projects
Strategic projects

Sometimes used
Very useful to
foster project

team discussions
and analyses
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Managing uncertainty — simulating a license value

Base Case Simulation Min Peek Max

Net sales first year 100 100 80 100 120

yoy Growth rate 3% 4% 1% 3% 10%

Royalty Rate vs. Net Sales 5% 6% 3% 5% 10%
Duration 10 11 5 10 15

Peers WACC 10% 10% 8% 10% 12%

Technology Risk Premium 1% 3% 0,5% 1,0% 5,0%

Simulation of 5000 Scenarii
(« Monte Carlo »(*))
License Value lies in a range

15M€ - 50 M€

10€

20€

30€

License Value
53,49

40€
50€
60€
70€

80€

90€

100€

. License Value

Minimum 11,603€
Maximum 93,032€
Moyenne 33,710€
Ecart type 10,728€
Valeurs 5000

(*): using MS Excel plug-ins, create 5000 scenarios choosing randomly parameters in the given variation range

LESI Business Briefing: The Value of Intangible Assets
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Real Life: how IP Valuation helps build an IP strategy

Start-up Company
* New, competitive technology
e An ambitious and realistic Business Plan
e Sales beginning
e |P:
* Internal knowledge and know-ho dependent on few (critical) persons
* Few patents, acquired at the initiation of the Company, a few years protection left
* No real management of IP assets, no IP strategy
* No real entry barrier
?

Value of Technology ?
* Model “as-is”
* Model with extended patent protection

T

(] |

LESI Business Briefing: The Value of Intangible Assets
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A Real-Life Example — Impact of IP Strategy

Business Plan Year 1 2 3 4 5 6
Sales 20,0% SM 100 SM 216 SM 310 SM 402 SM 528 SM 633
yoy 116% 43% 30% 31% 20%
Royalty Rate
4,5% 5,0% 5,5%
. 3 Years SM 27 SM 30 SM 33
Protection
Time 10 Years SM 137 SM 152 SM 167

15 Years SM 258 SM 287 SM 316

IP Strategy could multiply the value of
the Asset by 5 to 10

LESI Business Briefing: The Value of Intangible Assets
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LES International IP VALUATION COMMITTEE

* Our Objectives

Foster a common culture and understanding of IP Valuation, especially the economic perspective

Prepare us to be able to use best judgement when choosing/applying/being provided with
valuations

Detect and promote complimentary and/or new approaches where needed

* Our general roadmap

Foster communication between IPV committees in local LES Societies around the world

Share and educate: share and update Toolboxes, Databases and Literature Repositories with LES
members

IP Valuation Profession: Project: create and manage a WW recognized IPV Certification

LESI Business Briefing: The Value of Intangible Assets
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Thank you!

www.lesi.org

Twitter: @LESIntl Sign up for future webinar and
research news:
www.4ipcouncil.com

Twitter: @4ipcouncil

andre.gorius@winnotek.com
+336 7896 1501

Next Joint Webinar:

17 Nov. 2020, 10am ET | 4pm CET
License your Valuable Assets
Register now on 4ipcouncil.com

Speaker details coming soon

17


http://www.4ipcouncil.com/
http://www.lesi.org/
http://winnotek.com
http://www.4ipcouncil.com/

