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Dr Paula Westenberger is a Senior Lecturer in Intellectual Property 
Law at Brunel University London and Deputy Editor of the 
European Copyright and Design Reports. She holds a PhD 
with Scholarship awarded by the Centre for Commercial Law 
Studies and an LLM in Intellectual Property Law, both from Queen 
Mary University of London. Her research interests cover the 
relationship between copyright law and art. 
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Are tattoos protected by 

copyright law?
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Copyright law protects works 

and stops others from using 

these without permission from 

the copyright owner

Tattoos can be considered 

artistic works

Definition of work

Photo by Hung Pham on Unsplash

https://unsplash.com/@thomexinxan?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText
https://unsplash.com/images/things/tattoo?utm_source=unsplash&utm_medium=referral&utm_content=creditCopyText


Copyright protects original works

Original = not copied

In the EU, originality = author’s own intellectual 

creation; free and creative choices

Copyright protects expression and not ideas

Ideas are free to use

It is difficult to draw the line between idea and 

expression

Originality / idea-expression 

This Photo by Unknown Author is licensed under CC BY-NC-ND
https://www.flickr.com/photos/augrust/3968715641/in/photostream/

https://creativecommons.org/licenses/by-nc-nd/3.0/


Usually life of the author + 70 years

It depends on the legislation of the 

country

If copyright duration expired = public 

domain

Duration of copyright protection



It depends on the legislation of each country

US – fair use – four factors should be considered/balanced: 

– 1: Purpose and character of the use (commercial/non-profit?)

– 2: Nature of the copyrighted work

– 3: Amount/substantiality of the portion used

– 4: Effect of the use on the potential market for or value of the work

UK – fair dealing

For example, parody

Other exceptions, such as incidental use?

Copyright exceptions



Who owns a tattoo work?
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Who designed it? 

Client

Tattoo artist

Another source?

Authorship/Ownership



What are the main 

issues?
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1.   Commercial usages of celebrities 

images: videogames, films?

2. Contract/implied terms?

3. Social norms/bodily autonomy?

Main issues



Court cases
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• Mike Tyson’s face tattoo, by tattoo artist 

Victor Whitmill, was reproduced in a 

character of the Hangover 2 film

• Warner argued fair use (parody)

• Whitmill’s preliminary injunction to stop 

the film release was denied. But judge 

allowed case to continue referring to a 

“strong likelihood” of succeeding on 

merits of copyright infringement

• Case settled out of court

Whitmill v Warner (‘The Hangover 2’ case) (2011)



• Martial artist Carlos Condit’s lion tattoo by 

tattoo artist Christopher Escobedo was featured 

in the UFC Undisputed video game

• The complaint states Escobedo impliedly 

licensed Condit to publicly display the tattoo 

on his body (including in UFC fights) but did not 

authorise to copy or graphically represent the 

tattoo

Escobedo v. THQ, Inc. (2012)

• THQ filed for bankruptcy

• Plaintiff had claimed around $4 million, but judge capped the claim at $22,500 (what Condit was 

paid to appear on the game) without ruling on the merits



• Defendant’s use of basketball players’ tattoos in video 

game did not infringe copyright

• Fair use found (four factors assessed)

• Although tattoos were included in commercial video 

games, they did not feature on marketing materials and 

were incidental to the games’ commercial value

• Necessary to use whole tattoos to accurately depict the 

players

• De minimis use

• Players had implied licenses to use the tattoos as 

elements of their likenesses

Solid Oak Sketches v 2K Games Inc. and 

Take-Two Interactive Software, Inc (2020)

LeBron James Keith Allison CC 
BY-SA 2.0 Wikimedia Commons



• A Jury found that the defendants infringed 

copyright of tattoo artist Catherine 

Alexander’s in the depiction of wrestler 

Randy Orton for the video game series 

“WWE 2K”

• Jury rejected fair use defence

• Alexander entitled to $3,750 in actual 

damages, but none of the video game 

sales profits earned by the defendants 

were due to the use of the plaintiff’s 

tattoos

Alexander v Take-Two Interactive 

Software, Inc (2022)

Randy Orton WWE 2K



Conclusions
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1. Original tattoo designs are in principle protected by copyright law, and permission to reproduce 

such works may be needed. Copyright may be owned by the client, tattoo artist or another creator, 

depending on the situation

2. Fair use? De minimis? Court case in the US signalled to the possibility of certain uses, but copyright 

infringement was found in another case - case law is not consistent

3. Implied license? Celebrities?

4. “Obtaining a licence for any potential future uses of your tattoo at the time of its creation would be 

sensible.” (Charlotte Dunn, https://ial.uk.com/us-court-case-copyright-law-tattoos/ )

5. Bodily autonomy? “In short, application of these doctrines would suggest that tattooers are generally 

the sole copyright owners of the designs they create. But that level of control would conflict with the 

deeply engrained norm of client autonomy.” Aaron K. Perzanowski “Tattoos & IP Norms” (2013) 

Minnesota Law Review

Conclusions

https://ial.uk.com/us-court-case-copyright-law-tattoos/
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