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The Rise of Cryptoassets and NFTs and 
its Implications for Copyright Law
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Dinusha Mendis is Professor of Intellectual Property & 
Innovation Law and Director of the Centre for 
Intellectual Property, Policy and Management (CIPPM) 
at Bournemouth University, UK.

Andrés Caturla is a legal trainee at Vidal-Quadras & 
Ramon a law firm specialising in intellectual property 
and competition law; as well as former intern at 4iP 
Council.
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Outline

• Crytopassets / NFTs – introduction, terminology

• IP implications
• -ownership of NFTs
• -right of distribution
• -NFTs and liability of marketplaces 
• what it means for creators/artists – artists resale right
• -blockchain and data implications 

• Concluding thoughts and learning lessons from the past
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What are Non-Fungible 
Tokens (NFTs)?

• Non-fungible – one which 
carries its own unique TokenID

• It means that each digital asset 
will be unique or one of a 
collection
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Cryptocurrency / 
Cryptoassets/ crypto-tokens

• Cryptoasset is used more widely than 
cryptocurrency

• Unregulated 

• Transactions are recorded on the 
blockchain – immutable and permanent
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Chronological 
database

Encrypted and 
divided into 
‘blocks’ –

Validation by 
nodes on 
network

Permanent record; cannot be deleted; a copy of the blockchain will be stored on 
every computer in the network which will periodically synchronise to ensure that 
the same database is being shared across the network

Timestamp
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Creative work / product
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Create New Item
* Required fields

Image, Video, Audio, or 3D Model *
File types supported: JPG, PNG, GIF, SVG, MP4, WEBM, MP3, WAV, OGG, GLB, GLTF. Max size: 100 MB

Name *

External link
OpenSea will include a link to this URL on this item's detail page, so that users can click to learn
more about it. You are welcome to link to your own webpage with more details.

Description
The description will be included on the item's detail page underneath its image. Markdown syntax
is supported.

This NFT explores the intellectual property, particularly, copyright implications 
surrounding NFTs. It questions what it means to own an NFT from a copyright 
perspective before considering other copyright issues such as the right of 

Demystifying NFTs: From technology to intellectual property

https://theconversation.com/profiles/dinusha-mendis-98354

!

"

Create NFTs | OpenSea https://opensea.io/asset/create
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Intellectual Property/Copyright 
Implications
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Ownership of NFTs…

• When you buy an NFT, you have access, through a URL to the digital 
asset, and in this sense, you have ownership of the asset
• Property law = it is your property

• A number of cases since 2019 from the High Court of England and Wales 
have recognised cryptoassets including NFTs as a type of property

• Law Commission of England and Wales consultation (July 2022) 
• called for the establishment of a third type of personal property for recognising

cryptoassets
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However, from an intellectual property/ 
copyright perspective …
• Buying an NFT does not mean that the buyer 

acquires the copyright to the work – as many have 
mistakenly thought 

• Unless the copyright is specifically assigned to the 
buyer of the NFT, the copyright remains with 
copyright owner

• What a buyer gets is a certificate of ownership 
(TokenID) representing the purchase of a digital 
asset, traceable on the blockchain

@lawtechgadget



@lawtechgadget

Four artists behind Caked Apes 

They are suing each other (in USA) over 
ownership and authorship

Poorly drafted contracts and lack of 
understanding of NFTs/copyright



Quentin Tarantino v 
Miramax (2022)

• Quentin Tarantino launched and 
auctioned an NFT collection consisting 
of some images and handwritten 
screenplay of the Pulp Fiction film

• Miramax sued Tarantino for 
copyright infringement …

• Case settled in Sept 2022, after the 
sale of 1 NFT which fetched $1.1 m
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Right of distribution

• Once the copyright owner places a 
work in the market, copyright in that 
work is exhausted – e-bay

• NFTs have their own unique TokenID

• Very different to MP3 files, films etc.

• Does this mean that NFTs are more 
akin to physical goods?
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NFTs and the exhaustion doctrine

• The exhaustion right in relation to virtual assets is currently not very developed

• UsedSoft GmbH v Oracle International Corp (2012) established that a copy of a 
computer program will exhaust the distribution right

• Tom Kabinet Internet (2019) attempted to answer the question of whether virtual 
goods such as e-books can exhaust the distribution right 
• However, the Court based its answer on another copyright concept known as ‘communication 

to the public right’

• Latest guidance we have from the Tom Kabinet case cannot apply to NFTs
@lawtechgadget



NFTs and liability of marketplaces

• Marketplaces such as OpenSea, Rarible facilitate the buying and 
selling of NFTs

• Bound by the US Digital Millennium Copyright Act 2011

• OpenSea may abide by notice-and-takedown but many others are not 
so vigilant

• Even so …

@lawtechgadget



@
law
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• Marketplaces will need to take 
note and re-think their Terms of 
Use

• Also certain marketplaces are 
not directly caught under Article 
17, DSM Directive

• Decentralisation and 
regulation



Artist’s Resale Right
• Artist’s Resale Rights (ARR) was introduced into UK law in 2006, transposing the 

ARR Directive 2001
• Grants artists and their heirs the right to receive a fee on the resale of their art work, based 

on a sliding scale sale price, for determining the royalties

• Was not perceived very favourably at the time of its implementation
• “outdated, inefficient and expensive”

• “the cost of administration, its disproportionate impact on dealers who quickly buy 
and sell in succession … [and] the right to request information and collect ARR if 
the artist or their estate have not mandated a collecting society”

• Blockchain – the answer?
@lawtechgadget
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Blockchain – immutable, permanent …

• Whilst the blockchain is secure, it 
cannot absolutely know whether a 
creative work is truly authentic

• Someone can take another 
person's work and tokenise it as 
an NFT, thereby infringing the 
rights of the copyright/IP owner
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Boom or bane?

• EUIPO Guidelines (trade marks)

• Law Commission of England and 
Wales – consultation 

• UK Treasury Committee
• UK DCMS inquiry
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Conclusion

• NFTs – hype, hysteria, a passing fad?

• There are many IP/copyright/data issues to address

• Metaverse – raises a different set of questions

• Policy makers in EU and UK are taking note of this technology

• What can we learn from past experiences?
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Questions?

Thank you
dmendis@bournemouth.ac.uk

@lawtechgadget

‘When you buy an NFT, you don't completely own it – here's why’
https://theconversation.com/when-you-buy-an-nft-you-dont-completely-own-it-heres-why-166445

‘Demystifying NFTs: From technology to intellectual property’ 
https://opensea.io/assets/ethereum/0x495f947276749ce646f68ac8c248420045cb7b5e/258642512467082

34408347436892818933203574917685884566250376237255043129016345

A free give-away of the this first-ever NFT Zine to explore NFTs and intellectual property for the first 10 to 
complete the feedback survey after the event

mailto:dmendis@bournemouth.ac.uk
https://theconversation.com/when-you-buy-an-nft-you-dont-completely-own-it-heres-why-166445
https://opensea.io/assets/ethereum/0x495f947276749ce646f68ac8c248420045cb7b5e/25864251246708234408347436892818933203574917685884566250376237255043129016345


Thank You!

www.4ipcouncil.com/events

Forthcoming Webinar:

info@4ipcouncil.eu

Date Title Summary

15-11-2022
15h CET

Green tech helping net zero 
emissions by 2050

We have joined forces with LESI to cover the big challenge 
that is having net zero emissions by 2050. With 
Dr. Suracha Udomsak (SCG Chemical), Dr. Dallas Wilkinson 
(3ME Technology) and Dr. Stephanie Guichard (Qualcomm)
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