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| |n5|ghts into patenting video games W|thexplorat|on of 'f
~ successful case examples.

. = ~ J S Video game publisher Electronic Arts

- U hasrecently announced its agreement to-

: : purchase UK-based video game publisher -

-~ Codemasters forapproximately $1.2 billion.: This -

follows the recent acquisition of, for an undisclosed: :

amount, ‘Scdttishvideo game developer Ruffian-=

Games by-another large US publisher, Rockstar :
~ Games.> UK-based compénies are therefore S

- .clearly playing a-teading role in V|deo game

develdpment and publication; <

The UK consumer market is of sxmllar scale; : :

its-gaming market is currently”the stxth beggest,

globaHy3 with -UK consumers spendmg an

-estimated £5 35 b|ll|on on game hardware and

software.* :

~As ‘the UK video game mdustry looks:set to :

: Acontm_ue its grovyth ‘developing a bespoke

= 'intelle_ct(jalﬁproper_ty (IP) strategy tailored to your

< —companyis of the utmost importance. Obtaining "

“%. suitable IP rights will provide you with the ‘

~~ = “opportunity to ‘fence off-your innovations from-

competitors “and potentially.-lock-in_your—
customers. IRrights can also significantly push 553
up the value-of yourcompany. =
In this article, we look at the patentabnlrty of
video games in Europe and the UK and address -
the common misconception that they-are not
patentable. In‘addition to patents, other IPrights
such as trademarks, copyright and confidential
information are-also all highly relevant to.video i =
game developers and publishers, and should - 3
be considered as part of any overarching IP strategy: =8

Andrew White

Patenting video games in Europe
In essence, a modern video game is a piece of - =
software describing a set of abstract game rules = e 7 (7 3
configured to be executed by hardware suchas ¢ - - E = = (
a PC or a games console. The European Patent = = /3
Office (EPO) will grant patents to inventions that, : '

it considers, provide a technical solution-to : :
technical problem, but does not recognise, among - e = S
other things, programs for computers, playing s S e
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potentially -patentable) if, when it is run on a
computer. it produces a further.technical effect
which:‘goes beyond- the  ‘normal’  physical
interactions betweén program (software) and
computer(hardware) (see Headnote of T 1173/97).

S0, when'it comes to video games. althOugh

patents'can't be sought for the'rules of a game =

in and of themseglves, there may:be patentable

subject-matter inthe way the rules of the game.

are implemented, provided thete is some technical
effect which'goes beyond the ‘normalphysical
interactions'between program and:computer.
Whilst it is not’ possible to ‘give a precise
statement as to what the EPO will-.consider.an
invention when it comes te-video games; a few
examples of the types of video-game patent

applications that'the EPO has found patentable

and non-patentable are set outbelow: -

In the:case ‘where an -applicant appealed the

refusal'of their application claiming-a'method of

operating an electronic video ‘poker: mac_nine, s
the appeal 'was ‘dismissed by the Board of = ==
Appeal because'the ‘Board found:that: the ¢
claimed method merely: recited the rules ofa =

new variant of poker and; therefore. related to:- = : 'year1o7/2C/zo

the ‘technical [implementation of exc'tuded
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| matterin the form of game rules (see T 0336707

—reasons44);

Similarly, for a-patent application drrected
towards a new:variant of Tetris wherein the tetrominos
rise in:addition to-'fall“it was found that'the

- claims related to'games rules and there was

riothing technicalin how they were implemented
(see T:1782/09:~ reasons 4);
In‘addition tothe game-rules themselves that

arenotallowable; the exclusion appears to apply.
o in-game statistics and parameters too.
i FOr: exampte an-application ctalmrng computer-_ ?
- implemented method' fordeterminingan |nd|cat|onv
. ofthe relatrve skillof afirst playerand a second:
* player‘based ori the outcome of one or more:-
) “games involving those players was found tobet.
“merely-a mathematical ‘method “and not
= technicalin nat_ure. The applrcant tried to argue -
 the claimed method was technical because: in -
thelr opinion; it solved the technrcal problem of:

_vzkeeplng players, interested’in the ‘game by

trackrng their performance and then pitting
them agalnst a surtable opponent However the
: Board did not agree that keeping ptayers rnterested
e techmcalproblem CE 0042/ 100+ s
“in another case: the- apptlcant Nlntendo \X/as
;_aunabte to patent a game: where a katt is drlven S
: ‘f*by two characters controlted by drfferent :
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