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The English Torpedo? Interim Global SEP Licences, Territoriality and Defensive Anti-
Interference in Europe 
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1. Introduction: from the Italian torpedo to the English torpedo 

Voluntary technical standards and the licensing of standard essential patents (SEPs) have never 
sat comfortably within territorial patent law. Patents remain territorially bounded exclusive rights, 
granted, challenged and enforced under national or regional legal orders.1 Standards, by contrast, 
are often designed to secure interoperability and technical functionalities across products and 
markets. A handset, router, connected vehicle, streaming device or smart appliance implements 
telecommunications or video-codec standards whose value lies in cross-border application, even 
though families of national patents may protect that technology. The Fair, Reasonable and Non-
Discriminatory (FRAND), or equivalent, licensing undertaking given within the rules of a 
standard-development organisation (SDO) applies between the legal reality of territorial patent 
enforcement and the industry practice of portfolio licensing for globally implemented standards.2 

FRAND undertakings are also useful to balance between two extremes. 3  SEP owners may 
threaten injunctions after implementers have become locked into standard-compliant products, 
supply chains and business models, giving them a choice between higher licensing fees or being 
excluded from a market (patent hold-up). Implementers, conversely, may exploit enforcement 
costs, delay and territorial fragmentation while continuing to sell standard-compliant products 
without a license (patent hold-out). Huawei v ZTE responds to both risks by treating FRAND both 
as a valuation benchmark (outcome) and as a sequence of reciprocal good-faith conduct (process) 
in which neither injunction leverage nor strategic delay should distort the path to timely 
compensation on FRAND terms.4 Unlike the supply of tangible goods, when negotiations fail, 
SEP owners cannot rely on contractual self-help and cease supplying implementers with patents 
they already use without authorisation. They must enforce their territorial patent rights through 
infringement proceedings, often in parallel across several jurisdictions, to obtain FRAND 
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1 Paris Convention for the Protection of Industrial Property (adopted 20 March 1883, entered into force 7 July 1884, 
as revised at Stockholm 14 July 1967) 828 UNTS 305 (‘Paris Convention’), art 4bis(1); Agreement on Trade-Related 
Aspects of Intellectual Property Rights (signed 15 April 1994, entered into force 1 January 1995) 1869 UNTS 299, 
arts 28, 41. 
2 Generally, on patents and standards, see Carl Shapiro, ‘Navigating the Patent Thicket: Cross Licences, Patent Pools, 
and Standard-Setting’ in Adam B Jaffe, Josh Lerner and Scott Stern (eds), Innovation Policy and the Economy, vol 
1 (MIT Press 2001). Specifically, on territoriality issues, see Daniel J Gervais, ‘The Principle of Territoriality in 
International Intellectual Property Law and Its Implications for Global FRAND Rate-Setting’ (2026) 75 GRUR 
International 105, 111–16; Jorge L Contreras, ‘The New Extraterritoriality: FRAND Royalties, Anti-Suit Injunctions 
and the Global Race to the Bottom in Disputes over Standards-Essential Patents’ (2019) 25 BU J Sci & Tech L 251, 
253–54. 
3 Justus Baron and others, Group of Experts on Licensing and Valuation of Standard Essential Patents: Contribution 
to the Debate on SEPs (European Commission 2021) 28–29. 
4 Case C-170/13 Huawei Technologies Co Ltd v ZTE Corp EU:C:2015:477 (‘Huawei v ZTE’) [53]–[71]. 
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compensation and injunctions against unwilling licensees. Conversely, implementers may resist 
enforcement by challenging (not necessarily without good arguments) validity, essentiality or 
infringement patent-by-patent and jurisdiction-by-jurisdiction, contesting the FRAND character 
of the patentee’s offer, or asking a favourable court to determine FRAND terms. In the most 
bitterly fought negotiations, it is not uncommon for parties to reach an agreement only after 
securing a few judicial scores – often of provisional or interim nature, with final decisions on the 
merits being the exception rather than the norm. 

This interaction between negotiation and adjudication explains why procedural tools that alter the 
sequence, timing or place of litigation may also affect the substantive outcome of SEP licensing. 
Case-management orders accelerating one court’s FRAND determination; orders restraining a 
party from commencing, continuing or enforcing proceedings in a foreign jurisdiction (anti-suit 
injunctions or ASIs);5 orders restraining the opposing party from seeking or enforcing such ASIs 
(anti-anti-suit injunctions or AASIs);6 and exorbitant claims of jurisdiction,7 shape bargaining 
leverage, reorder parallel proceedings and allocate practical control over global licensing 
disputes.8 

English courts are emerging as an epicentre of this tension. First, Unwired Planet v Huawei stated 
that English courts could, after finding infringement of a valid UK SEP, determine the terms of a 
global FRAND licence, and grant a UK injunction unless the implementer enters that licence; all 
this, including when English global jurisdiction is based solely on the existence of a single UK 
patent.9 Then, came interim licence declarations: tools that intervene at any early stage of the 
proceedings, well before final FRAND adjudication and while patent proceedings are live in many 
other jurisdictions. Here, the English court is asked to declare that a willing licensor would grant 
a provisional worldwide licence, subject to adjustment once final FRAND terms are determined.10 

 

5 An anti-suit injunction is a typical feature of common law courts and is usually framed as an in personam order 
directed at one of the parties, not at the foreign court. See Thomas Raphael, The Anti-Suit Injunction (OUP 2008); 
Kaiheng Hu, ‘Anti-Suit Injunctions in SEP Disputes: A Constructivist Analysis of Institutional Conflict’ (2025) 8(2) 
International Journal of Social Sciences and Public Administration 14. 
6 An anti-anti-suit injunction, originally associated with common law courts, protects the issuing court’s jurisdiction 
against a foreign ASI. See Felix Hess, ‘US Anti-Suit Injunctions and German Anti-Anti-Suit Injunctions in SEP 
Disputes’ (2022) 25 Journal of World Intellectual Property 536. 
7 While States are usually unconstrained when determining the extraterritorial reach of their courts’ jurisdiction, a 
jurisdictional ground is defined as ‘exorbitant’ when the connection between the court and the dispute is very thin. 
See Kevin M Clermont and John R B Palmer, ‘Exorbitant Jurisdiction’ (2006) 58 Maine Law Review 473; Ralf 
Michaels, ‘Two Paradigms of Jurisdiction’ (2006) 27 Michigan Journal of International Law 1003. 
8 Contreras (n 2) 265–89; Damien Geradin and Dimitrios Katsifis, ‘The Use and Abuse of Anti-Suit Injunctions in 
SEP Litigation: Is There a Way Forward?’ (2022) 71 2GRUR International 603, 604–05, 610–17; Eli Greenbaum, 
‘No Forum to Rule Them All: Comity and Conflict in Transnational FRAND Disputes’ (2019) 94 Washington Law 
Review 1085, 1097–1104; Maximilian Haedicke, ‘Anti-Suit Injunctions, FRAND Policies and the Conflict between 
Overlapping Jurisdictions’ (2022) 71 GRUR International 101, 101–02, 110–12. 
9 Unwired Planet International Ltd v Huawei Technologies (UK) Co Ltd [2020] UKSC 37, [2020] Bus LR 2422 
(‘Unwired Planet’) [49]–[58], [90]–[99]. 
10 Panasonic Holdings Corp v Xiaomi Technology UK Ltd [2024] EWCA Civ 1143, [2025] RPC 2 (‘Panasonic CA’) 
[82]–[101]; Lenovo Group Ltd v Telefonaktiebolaget LM Ericsson (publ) [2025] EWCA Civ 182, [2025] RPC 11 
(‘Lenovo CA’) [107]–[142]; Samsung Electronics Co Ltd v ZTE Corp [2025] EWHC 1432 (Pat) (‘Samsung HC’) 
[74]–[76]. 



 

3 

Such a declaration does not in principle create a licence or compel its execution, yet it may alter 
the urgency, leverage and practical value of foreign proceedings before national courts have 
applied their own patent, competition and procedural rules. If the parties enter the interim licence, 
the implementer’s covered use becomes authorised worldwide, and foreign proceedings 
concerning the same conduct should ordinarily be stayed, withdrawn or dismissed. Conversely, 
refusal may affect access to remedies in the UK and expose either party to findings of 
unwillingness before courts elsewhere; for SEP owners, it may also trigger complaints under the 
relevant SDO’s by-laws. 11  Although refusal exposes either party to adverse findings of 
unwillingness, acceptance benefits implementers more immediately by securing worldwide 
freedom to operate, while SEP owners receive provisional remuneration but relinquish the 
injunction leverage attached to their territorial patent rights. 

In the circumstances examined below, we describe the strategy of seeking non-consensual 
worldwide interim licence declarations as an “English torpedo”, by analogy with Franzosi’s 
“Italian torpedo” in pre-Unified Patent Court (UPC) European patent litigation.12 The old torpedo 
relied on delay: an alleged infringer seized a slow court, often through a declaration of non-
infringement, and used lis pendens to block proceedings elsewhere within the Brussels/Lugano 
area.13  The English torpedo relies on remedial acceleration. A party seeks an early English 
declaration designed to induce the conclusion of a provisional global licensing framework before 
other judges have determined the territorial rights and remedies before them. If that licence is 
executed, the covered conduct becomes authorised and parallel infringement proceedings may 
lose their remedial basis, giving the English process a form of functional priority. If it is not 
executed, the declaration does not exclude foreign adjudication, but may still alter the parties’ 
leverage through findings of willingness and their consequences for injunctive relief. 14  The 
proposed label describes a strategy for obtaining practical priority over the licensing relationship, 
not necessarily judicial impropriety or formal exclusivity of jurisdiction. 

This article analyses the English interim licence declaration not merely as a FRAND remedy or 
patent enforcement response, but as a private international law technique for acquiring practical 
priority in a multi-forum dispute. It brings together four debates: patent territoriality and global 
jurisdiction; ASIs, global FRAND rate-setting and forum competition after Unwired Planet; the 
governing law and contractual architecture of SDO undertakings; and anti-interim licence 
injunctions and related defensive measures.15 It claims that interim licence declarations may 

 

11 Samsung Electronics Co Ltd v ZTE Corp [2025] EWCA Civ 1383, [2026] Bus LR 465 (‘Samsung CA’) [37]. 
12 Mario Franzosi, ‘Worldwide Patent Litigation and the Italian Torpedo’ (1997) 7 EIPR 382; Mario Franzosi, 
‘Torpedoes Are Here to Stay’ (2002) 33 IIC 154. 
13  Trevor Cook, ‘The Rise of the Italian Torpedo’ (2005) 27 EIPR 155, 155–58; Michel Bogdan, ‘The 
Brussels/Lugano Lis Pendens Rule and the Italian Torpedo’ (2007) 51 Scandinavian Studies in Law 117, 118–29. 
14 Robert Earle, ‘Interim License Declarations, Arbitration Offers and the FRAND Balance in SEP Disputes’ (2026) 
SSRN 6837500, 5 <https://ssrn.com/abstract=6837500> accessed 23 June 2026. 
15 Franzosi (n 12); Cook (n 13); Bogdan (n 13); Marta Pertegás Sender, Cross-Border Enforcement of Patent Rights: 
An Analysis of the Interface Between Intellectual Property and Private International Law (OUP 2002); Contreras (n 
2) 253–65, 279–89; Greenbaum (n 8) 1085–1104; Geradin and Katsifis (n 8) 603–17; Enrico Bonadio and Nicola 
Lucchi, ‘Antisuit Injunctions in SEP Disputes and the Recent EU’s WTO/TRIPS Case Against China’ (2023) 26 
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operate as a device of de facto adjudicative priority by weakening the commercial and remedial 
value of parallel proceedings.  

The European bitter response to English interim licence declarations should not be defended by 
abstract appeals to territoriality, nor dismissed simply because it interferes with a foreign 
contractual claim. The legal issue is whether the measure preserves a properly constituted 
adjudicative process or deprives another competent court of the practical ability to determine the 
rights and remedies before it. That question is sharper after the CJEU’s decision in BSH 
Hausgeräte v Electrolux, because EU jurisdictional rules now permit more structured 
concentration of some cross-border patent disputes, while preserving limits on validity and erga 
omnes effects.16 The following sections move from Unwired Planet and the interim licence cases 
to the European counter-response, and then propose a framework based on consent, recognised 
jurisdiction, security and proportionality. 

2. The jurisdictional revolution: Unwired Planet and global jurisdiction 

English interim licence declarations raise two related issues: the global scope of relief and its de 
facto effect on foreign proceedings. The first reflects the commercial reality of standardisation 
but may sit uneasily with the jurisdictional foundation announced by the English courts.17 The 
second concerns the practical interference and is addressed in sections 3.3 and 4. At the root of 
the new procedural development lies Unwired Planet, where the Supreme Court asserted English 

 

Journal of World Intellectual Property 477, 478–82; Nicolas Binctin and Jacques de Werra, ‘The Governing Law in 
Global FRAND Patent Licencing Disputes: A Civil Law Perspective on the UK Supreme Court’s Huawei v Unwired 
Planet Judgment’ (2021) 16 Journal of Intellectual Property Law & Practice 1220, 1220–28; King Fung Tsang and 
Jyh-An Lee, ‘Unfriendly Choice of Law in FRAND’ (2019) 59 Virginia Journal of International Law 220, 237–48, 
286–304; Courtney V Dodd, ‘Interpreting, Performing and Discharging the ETSI Licensing Declaration’s Obligation 
for Patent Owners under French and California Contract Law’ (2022) SSRN 4284149 
<https://ssrn.com/abstract=4284149>; Renato Nazzini, ‘Global Licences under Threat of Injunctions: FRAND 
Commitments, Competition Law, and Jurisdictional Battles’ (2023) 11 Journal of Antitrust Enforcement 427, 430–
35; Enrico Bonadio and Arjun Solanki, ‘The Emergence of FRAND Interim Licences’ (2025) SSRN 5341890 
<https://ssrn.com/abstract=5341890> accessed 8 June 2026 (published at (2025) 47 EIPR 592); Enrico Bonadio and 
David Katz, ‘The Emergence of Anti Contract Enforcement Injunctions in Global SEPs Disputes’ (2025) SSRN 
5940714, 1–5 <https://ssrn.com/abstract=5940714> accessed 8 June 2026; Haedicke (n 8) 101–02, 110–12; Peter D 
Camesasca and Konstantina E Sideri, ‘Abusive Conduct of SEP Holders in Pursuing Injunctions Despite FRAND 
Submission Agreements Across Jurisdictions: The EU Angle’ (2025) 74 GRUR International 607, 607–17; Earle (n 
14). 
16  Case C-339/22 BSH Hausgeräte GmbH v Electrolux AB EU:C:2025:108 (‘BSH’) [51], [62]–[79]; Hélène 
Gaudemet-Tallon, ‘Action en contrefaçon et exception de nullité du brevet: deux solutions selon que le brevet a été 
déposé dans un État membre de l’Union européenne ou dans un État tiers (effet réflexe?)’ [2025] Revue critique de 
droit international privé 375; Stefano Signorin, ‘Il regolamento di Bruxelles I bis e la competenza giurisdizionale 
sulle eccezioni di nullità brevettuale: i riflessi della sentenza BSH Hausgeräte’ (2025) 17 Cuadernos de Derecho 
Transnacional 1270; Maxence Rivoire, ‘Cart before the Horse? BSH Hausgeräte v Electrolux and Exclusive 
Jurisdiction over Patent Validity’ (2026) 89 MLR 158, 162–67. 
17 To be sure, English law on the power of courts to issue declarations is rather complex and peculiar. For our 
purposes, this internal complexity may be overlooked as focus is on the “external” effect of such declarations and 
their relation with the scope of the power asserted by the court over the case: in fewer words, jurisdiction. 
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jurisdiction to settle a global FRAND licence for a multinational SEP portfolio based solely on a 
UK patent.18 

The links of the global dispute with England in the Conversant limb of Unwired Planet were 
limited: UK patent infringement, inclusion of UK patents in the portfolio, and FRAND as a 
contractual and competition law defence to injunctive relief. Everything else pointed elsewhere. 
Parties were foreigners. The SDO undertaking was made to ETSI, a French association, and is 
governed by French law. There was no London forum clause nor arbitration with London seat. 
The question is whether those links justify not only adjudication of UK infringement, but a 
worldwide licence covering foreign patents and foreign exploitation.19 

While the complexities of English jurisdictional rules are beyond the purposes of this paper,20 it 
is worth stressing that the connection used to assert jurisdiction in Unwired Planet was gateway 
11 of CPR Practice Direction 6B: i.e., that the subject matter of the claim related wholly or 
principally to property within the jurisdiction. That property was the UK patent within the wider 
SEP portfolio.21 The difficulty is that the global licence was then treated as a contractual response 
to the enforcement of that local property, even though the UK Supreme Court also recognised 
that, absent the ETSI IPR Policy, an English court could not determine a FRAND licence for a 
portfolio including foreign patents.22 

English courts are in charge of interpreting their own rules. The harder question is whether the 
global reach resulting from such a tenuous local link is persuasive to other courts or compatible 
with widely accepted jurisdictional criteria. If gateway 11 suffices whenever a UK SEP appears 

 

18 As Mellor J noted in Samsung HC (n 10) [120], ‘whilst accusations of “jurisdictional imperialism” are easy to 
make, the complaint, if there is one, is really about the decision of the UKSC in Unwired Planet’, echoing Arnold LJ 
statement relating to Unwired Planet in Lenovo CA [n 10] [155]: “A critic might argue that, to that extent, a degree 
of jurisdictional imperialism is already hard-wired into the English courts’ approach to these issues”. Ironically, in 
Unwired Planet the SEP owner requested English courts to assert a wide jurisdictional net, while the implementers 
resisted. Interim licence declarations, by contrast, tend to be favoured by implementers. This is a cautionary tale: 
rules should be developed without adopting a partisan approach, but on the basis of fairness to all parties and with a 
view to finding, even in the absence of an international instrument, a way to coordinate rather than clash with 
concurrent jurisdiction. 
19 Which may assume importance under CPR 63.14; for present purposes the technical aspects of English service and 
jurisdiction are less relevant because the focus is on functional equivalents. 
20 English jurisdiction is closely connected with service: ubi service, ibi jurisdictio. Where the defendant is outside 
the jurisdiction, service requires permission and satisfaction of at least one CPR Practice Direction 6B gateway, a 
reasonable prospect of success and a showing that England and Wales is the proper place to bring the claim. Where 
the defendant is present, jurisdiction is exercised as of right, subject to a forum non conveniens discretional stay or 
dismissal when the defendant is able to identify a more appropriate forum to try the dispute. 
21 A commitment for which the CPR do not appear to grant jurisdiction. ‘The fact that the only licence of the UK 
patents which is FRAND would also involve licensing foreign patents does not alter the subject matter of the claim 
… and therefore fell within gateway 11’ was also affirmed in Vestel Elektronik Sanayi Ve Ticaret AS v Access 
Advance LLC (formerly HEVC Advance LLC) [2021] EWCA Civ 440, [2021] 4 WLR 60 (‘Vestel’) [71]. Other cases 
relied on additional gateways, none of which appears to add more substantive connections between the judge and the 
parties or dispute; see eg Alcatel Lucent SAS v Amazon Digital UK Ltd [2025] EWCA Civ 43, [2025] RPC 6 (‘Alcatel 
CA’) [27] and Alcatel Lucent SAS v Amazon Digital UK Ltd [2024] EWHC 1921 (Pat) (‘Alcatel HC’) [98]–[120]. 
22 Unwired Planet (n 9) [93], [95]–[96] (explaining that global-licence issues had to be determined to adjudicate the 
contractual defence to an injunction for infringement of an English patent). 
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in a multinational portfolio, English courts may become a de facto international licensing tribunal 
for SEP disputes with only a thin local connection.23 The objection is to using one national patent 
as the footing for worldwide portfolio relief, not to English adjudication of UK patents. 

Gateway 11 carries much of the jurisdictional weight of the global dispute because the majority 
of SEP owners and implementers are not domiciled in England, and because the more appropriate 
contract gateways do not easily fit: the relevant SDO undertaking is not made in England nor 
governed by English law, and contains no English jurisdiction clause.24  

In Unwired Planet, global relief was ancillary to the enforcement of infringed UK patent rights. 
Later cases, such as Lenovo v Ericsson and Tesla v InterDigital, saw the implementer striking 
first in England and seeking worldwide licensing relief even though the SEP owner had not sued 
it there for infringement of UK patents.25 The ETSI or other SDO undertaking was therefore 
invoked as the source of a freestanding contractual entitlement attached to UK patent property, 
although the relief sought concerned global portfolio licensing. That jurisdictional shift makes the 
connection to the English forum materially more attenuated and contested. 

Jurisdictional links do not carry equal weight. A court of general jurisdiction, usually the 
defendant’s domicile, may entertain virtually any claim against the defendant, irrespective of the 
territorial distribution of the dispute.26  The claimant pays for that large scope by suing the 
defendant at home.27 Special jurisdiction is different. It rests on a specific connection between the 
forum and the dispute, and the resulting relief should remain tied to that connection. 

The CJEU’s “mosaic” principle in Shevill illustrates the difference and a reasonable approach. A 
court seised on a forum delicti (tort) basis may rule only on the portion of harm occurring within 
its territory (special jurisdiction); a claimant seeking to claim the whole loss in one forum must 
take the option of suing at the defendant’s domicile (general jurisdiction).28 SEP litigation need 

 

23 Jorge L Contreras, ‘Unwired Planet v Huawei: Establishing UK Jurisprudence of FRAND’ in Jorge L Contreras 
(ed), FRAND Cases in Context (Edward Elgar 2026) 77. The primacy of English legal services in shipping, insurance 
and finance is usually accompanied by a choice of English law and of London, or of English-seated arbitration, none 
of which is present here. See Unwired Planet (n 9) [52]. The English court, in our view, encountered precisely ‘the 
risk that the court will by choosing a particular definition prejudge the outcome’ of the case: Unwired Planet (n 9) 
[94]. 
24 Jurisdiction may exist also because the defendant is temporary present in England at the time the claim is served, 
or because the claim is served on a registered agent (such as when CPR 63.14 applies). In relation to the global relief, 
these instances would still be as exorbitant as the assertion made in Unwired Planet; actual presence (mirroring 
Gateway 1), on the contrary, would be a permissible exercise of “general jurisdiction” (further below in this section), 
regardless of the English peculiar rules on service within or service outside the jurisdiction. 
25 Lenovo CA (n 10); Tesla Inc v InterDigital Patent Holdings Inc [2025] EWCA Civ 193 (‘Tesla CA’); Alcatel HC 
(n 21), revd in part Alcatel CA (n 21); Acer Inc v Nokia Technologies Oy [2025] EWHC 3331 (Pat) (‘Acer HC’), 
jurisdiction appeal dismissed [2026] EWCA Civ 564 (‘Acer CA’), consequential judgment [2026] EWCA Civ 604 
(‘Acer CA consequential’). 
26 To be sure, a common lawyer here could introduce a forum non conveniens analysis. 
27 On the distinction, see Adrian Briggs, Civil Jurisdiction and Judgments (7th edn, Informa 2021) ch 2; for the 
‘essentially at home’ formulation of general jurisdiction, see Goodyear Dunlop Tires Operations SA v Brown 564 US 
915 (2011) and Daimler AG v Bauman 571 US 117 (2014). 
28  Case C-68/93 Shevill v Presse Alliance EU:C:1995:61; Case C-170/12 Pinckney v KDG Mediatech 
EU:C:2013:635; Case C-441/13 Hejduk v EnergieAgentur EU:C:2015:28. 
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not be mechanically characterised as tort, contract or property; characterisation is contested.29 The 
lesson to be taken is that the connecting factor opening the courthouse doors should also limit the 
relief available there. That discipline weakens if special jurisdiction over one UK patent becomes 
a basis for worldwide portfolio relief. 

The foreign authorities invoked in Unwired Planet to justify the global scope, and later 
developments in foreign courts, do not support that UK extraterritorial reach. The US cases 
involved US defendants or parties otherwise squarely subject to personal jurisdiction; where 
minimum contacts were absent, US courts refuse to proceed.30  The German Pioneer v Acer 
decision assessed negotiation conduct under Huawei v ZTE rather than setting global terms from 
a national patent.31 BSH, discussed below, locates expanded cross-border jurisdiction in the court 
of the defendant’s domicile (i.e., forum rei) and pairs it with non-interference limits that preserve 
the authority of the state that granted the patent. These are cases of general jurisdiction, parties’ 
submission to the forum or domestic conduct assessment, not special jurisdiction stretched to 
global scope. A court may legitimately determine on the merits global terms where it has a 
recognised ground of general jurisdiction over the defendant, or where the parties consent through 
agreement, submission or arbitration. In those circumstances, the link to the parties or their 
autonomy supplies what a single national patent cannot.32 Otherwise, the scope of the relief 
granted should track the territorial and jurisdictional basis of the claim. 

Modern European law no longer equates territoriality with fragmentation. GAT v LuK reserved 
validity questions to the courts of the State of grant, while Solvay v Honeywell allowed certain 
cross-border provisional measures within those limits.33 BSH Hausgeräte v Electrolux moved the 
architecture further. The Grand Chamber held that a court seised under Article 4(1) Brussels I bis 
does not lose jurisdiction over infringement claims concerning foreign designations of a European 
patent merely because invalidity is raised as a defence. Article 24(4) remains reserved for validity 
as such, but the infringement action is not automatically displaced.34 For third-State patents, a 

 

29 We note en passant that Unwired Planet is unclear as to the qualification of the dispute, something that would be 
relevant to examine (with civil law lenses) the jurisdiction asserted. The starting point is the SEP owner’s contractual 
commitment, the battling ground is the potential infringement (tort) of the UK patent, the anchor is the existence of 
property within the jurisdiction. Qualification is a subjective topic and legal systems show great degree of legitimate 
variations. This paper prefers to reason in terms of fairness to the parties, and especially fairness to the defendant. 
More on that in Vestel (n 21) [40]21–[60]. 
30 Apple Inc v Motorola Inc 757 F 3d 1286 (Fed Cir 2014); Microsoft Corp v Motorola Inc 696 F 3d 872 (9th Cir 
2012); Apple Inc v Qualcomm Inc No 3:17-cv-00108 (SD Cal); Roku Inc v Access Advance LLC et al No. 1:24-cv-
13217-RGS (D. MA.). 
31 Pioneer v Acer, LG Mannheim, 8 January 2016, Case No 7 O 96/14; Pioneer v Acer, OLG Karlsruhe, 31 May 
2016, Case No 6 U 55/16. 
32 See section 5.1 below (consent and recognised jurisdiction as the primary dividing lines). 
33 Case C-4/03 Gesellschaft für Antriebstechnik mbH & Co KG v Lamellen und Kupplungsbau Beteiligungs KG 
EU:C:2006:457 (‘GAT’) [24]–[31]; Case C-616/10 Solvay SA v Honeywell Fluorine Products Europe BV 
EU:C:2012:445 (‘Solvay’) [31]–[49]; Marketa Trimble, ‘GAT, Solvay, and the Centralization of Patent Litigation in 
Europe’ (2012) 26 Emory International Law Review 515, 519–23, 543–55; Pertegás Sender (n 15) 73–94; Graeme B 
Dinwoodie, ‘Developing a Private International Intellectual Property Law: The Demise of Territoriality?’ (2009) 51 
William & Mary Law Review 711, 748–58. 
34 BSH (n 16) [51], [62]16–[72]. 
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Member State court may examine validity as a defence with inter partes effect, provided it does 
not alter the foreign register or determine patent status erga omnes.35 

BSH should be read as the European opposite of Unwired Planet. The jurisdiction recognised 
there is defendant-domicile jurisdiction under Article 4(1), the paradigmatic form of general 
jurisdiction. It is also limited: validity remains territorially reserved, third-State patents may be 
examined only inter partes for the purposes of the infringement claim and its defences, and 
jurisdiction must be exercised without infringing non-interference. 36  BSH offers structured 
coordination within the Brussels framework, not a charter for exorbitance. 

European cases illustrate the point. In Vestel v Access Advance, the District Court of The Hague 
accepted jurisdiction under Article 4 over a global FRAND declaratory action because Philips 
was domiciled in the Netherlands.37 Likewise, in Fujifilm v Kodak, the UPC Court of Appeal 
accepted jurisdiction over the UK designation of a European patent against German-domiciled 
defendants, but the jurisdictional title was the defendants’ domicile under Article 4(1), not the 
patent itself.38 The contrast with the English gateway is therefore important: similar ambition, but 
reached through general jurisdiction and disciplined by non-interference. 

European rules are not free of limits or expansive tendencies. The more balanced approach of 
Brussels I bis gives way to national rules, many of which feature exorbitant criteria, where 
defendants are domiciled outside the EU.39 Article 8(1) of Brussels I bis may also bring foreign 
parties before the forum through a local anchor defendant, although, in principle, the anchor 
should be real and the claims closely connected.40 In TCL v Philips and Xiaomi v Philips, French 
courts accepted jurisdiction over a FRAND dispute because ETSI was domiciled in France (forum 

 

35 BSH (n 16) [73]–[79]; Frank Eijsvogels and Rosalie ten Wolde, ‘Case Note under BSH Hausgeräte v Electrolux’ 
[2025] IER 314, 314–18. 
36 BSH (n 16) [55]16–[65], [73]–[79]. 
37 Rechtbank Den Haag, 15 December 2021, C/09/604737 / HA ZA 20-1236 (Vestel v Philips, Access Advance and 
others); contrast Vestel (n 21).21 
38 Fujifilm Corp v Kodak GmbH, UPC Court of Appeal, UPC_CoA_312/2025, 333/2025, 880/2025 and 882/2025 (2 
June 2026) (EP 3 511 174, German and UK designations), on appeal from Mannheim Local Division, 
UPC_CFI_365/2023 (18 July 2025) [273]–[300], esp [276]–[282], [294]. 
39 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial matters (recast) [2012] OJ L351/1 
(‘Brussels I bis’), arts 4(1), 6(1) (against a defendant not domiciled in a Member State, jurisdiction is governed by 
national law, subject to arts 24 and 25); Convention on jurisdiction and the enforcement of judgments in civil and 
commercial matters (Brussels Convention) [1978] OJ L304/36, art 3(2); Regulation (EC) No 44/2001 [2001] OJ 
L12/1, art 3(2) and annex I (national exorbitant bases disapplied intra-EU, including § 23 German ZPO (assets), arts 
14–15 French Civil Code (nationality), and, in the UK, service during temporary presence and, in Scotland, arrestment 
to found jurisdiction). 
40 Brussels I bis (n 39) art 8(1) (ex art 6(1) of Regulation (EC) No 44/2001); the anchor must be genuine and the 
claims closely connected: Case C-103/05 Reisch Montage AG v Kiesel Baumaschinen Handels GmbH 
EU:C:2006:471; Case C-98/06 Freeport plc v Arnoldsson EU:C:2007:595; Case C-352/13 Cartel Damage Claims 
(CDC) Hydrogen Peroxide SA v Akzo Nobel NV EU:C:2015:335 [27]–[33]. English CPR share the ‘anchor defendant’ 
head of jurisdiction in gateways 3 and 4: needless to say, this type of jurisdiction may be subject to abuse and 
exorbitant expansion as the Alcatel v Amazon case mentioned above (n 21). 
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rei), and jurisdiction over Philips rested on Article 8(1).41 Whether or not that concentration 
should be encouraged, the French connection is materially stronger than a single national patent 
and the ETSI Policy is governed by French law. The criticism of the English gateway is therefore 
not a criticism of global jurisdiction as such. It is a criticism of global relief built on an 
insufficiently connected special jurisdictional basis. 

A final strand of Unwired Planet concerns forum appropriateness. In the Conversant limb of the 
joined appeals, Huawei and ZTE argued that China, not England, was the appropriate forum.42 
The UK Supreme Court rejected the challenge because the search for a more appropriate 
alternative forum presupposed another forum with jurisdiction to grant the same relief, and, on 
the evidence then before it, the Chinese courts did not have jurisdiction to determine a global 
FRAND licence.43 In later cases, that reasoning risked hardening into a default: if no other court 
would set global terms, England became appropriate by necessity. 

That logic is unstable and counterproductive. The factual premises have changed: since Unwired 
Planet, Chinese courts – considered “fast learner” in this field – have set global FRAND rates. 
US or European courts, for their part, may determine global disputes where their jurisdictional 
rules support doing so, especially as forum rei.44 This approach also rewards the very restraint it 
undermines. If England is appropriate because other courts decline global rate-setting, those 
courts are pushed to assert their own global jurisdiction to avoid displacement. 

English courts should therefore scrutinise whether England is truly appropriate when the parties 
are not English, English law does not govern the SDO undertaking, England represents a modest 
share of sales, and the bulk of infringement, evidence and commercial activity lies elsewhere.45 
Appropriateness should not turn only on whether another court will grant identical global relief. 
It should also ask whether English intervention coordinates with, or pre-empts, another competent 
adjudicative process. 

 

41  Tribunal judiciaire de Paris, 6 February 2020, RG 19/02085 (TCL v Philips and ETSI), Légifrance 
JURITEXT000043759850 (Paris competent over the FRAND dispute, ETSI being domiciled in France; settled late 
2020). 
42 As seen, both in cases of service within and outside the jurisdiction, the English judge retains the power to decline 
an (otherwise existing) jurisdiction because there is a more appropriate forum or because London is not an appropriate 
forum to try the dispute. Unwired Planet (n 9) [91]9–[93] and especially at [96]–[97]: “Even in a case where 
permission is required to serve out of the jurisdiction, so that the burden then shifts to the claimant to show that 
England is the more appropriate forum, that still requires there to be another candidate with the requisite jurisdiction. 
In the present case, China is the only candidate which the appellants have put forward. … After hearing extensive 
expert evidence, the judge found that the Chinese courts do not, at present, have jurisdiction to determine the terms 
of a global FRAND licence, at least in the absence of agreement by all parties that they should do so”. 
43 Unwired Planet (n 9) [96]–[97]. 
44 Since Unwired Planet, Chinese courts have set global rates: Sharp v OPPO (Shenzhen 2020), affd Supreme 
People’s Court, 19 August 2021; Xiaomi v InterDigital (Wuhan 2020); OPPO v Nokia (Chongqing 2023); and ZTE 
v Samsung (Chongqing First Intermediate People’s Court, 1 May 2026). See Geradin and Katsifis (n 8) 610 (the first 
three decisions); Samsung Electronics Co Ltd v ZTE Corp [2026] EWHC 999 (Pat) [5]–[8] (recording the Chongqing 
proceedings and decision).Errore. Il segnalibro non è definito. 
45 Unwired Planet (n 9) [37].9 
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Tesla v InterDigital & Avanci confirms that the English approach is not self-evidently favourable 
to global jurisdiction. Tesla sought English declarations regarding the FRAND terms of an Avanci 
pool licence, although the pool itself does not owe a FRAND obligation. The High Court set aside 
service out for the FRAND-determination claim, and the Court of Appeal dismissed Tesla’s 
appeal by a majority, with Arnold LJ dissenting on whether Delaware could be an alternative 
forum. The case is instructive because the implementer sought English jurisdiction, the patentee 
resisted, and the Court of Appeal accepted that a US court would likely decline jurisdiction over 
foreign patents yet still refused to act. The “no other forum” logic does not inexorably favour 
English jurisdiction; it may also counsel restraint. The UK Supreme Court heard the appeal in 
April 2026 and reserved judgment.46 

3. UK interim global licences and their legal basis 

3.1 The rise of interim licence declarations 

The English interim licence doctrine builds upon the final global FRAND jurisdiction accepted in 
Unwired Planet. However, that jurisdictional step was at least taken after full trial and against the 
background of an undertaking to accept the licence found to be FRAND.47 The interim cases 
anticipate the intervention at an earlier stage, on even thinner grounds and also without 
undertaking or consent from both parties.  

Panasonic v Xiaomi is the leading 2024 decision that changed the timing from final relief to 
provisional ordering. The Court of Appeal was asked to declare that a willing licensor in 
Panasonic’s position would enter into an interim licence pending the English FRAND trial.48 That 
mattered because at the same time both parties had undertaken to take whatever final licence the 
English court determined to be FRAND, Panasonic kept pursuing injunctions in Germany and 
before the UPC.49 Arnold LJ, judging Panasonic’s behaviour as “indefensible”, treated FRAND 
as both process and outcome obligation,50 and reasoned that continued foreign injunction pressure 
could therefore undermine the English process to which both parties had committed.51  The 
declaration he proposed to issue was provisional and adjustable, but it also identified the interim 
licence as the conduct expected of a willing licensor before trial.52 Phillips LJ’s dissent remains 
important because it exposed the doctrinal fragility of that step and the risks of “judicial 
imperialism”. He considered that the facts might justify expedition, security or a conventional 
ASI, but not necessarily a declaration of a pre-trial global licence obligation.53 

 

46 Tesla Inc v IDAC Holdings Inc [2024] EWHC 1815 (Ch) (‘Tesla HC’); Tesla CA (n 25); Tesla Inc v InterDigital 
Patent Holdings Inc, UKSC/2025/0058, heard 27–29 April 2026 (judgment reserved). 
47 Unwired Planet (n 9) [54]; Unwired Planet International Ltd v Huawei Technologies Co Ltd [2017] EWHC 711 
(Pat) (‘Unwired Planet HC’) [540]9–[543]. 
48 Panasonic CA (n 10) [1]. 
49 Panasonic CA (n 10) [56].Errore. Il segnalibro non è definito. 
50 Panasonic CA (n 10) [21], [86].Errore. Il segnalibro non è definito. 
51 Panasonic CA (n 10) [82]Errore. Il segnalibro non è definito.–[86]. 
52 Panasonic CA (n 10) [100]Errore. Il segnalibro non è definito.–[101]. 
53 Panasonic CA (n 10) [104]Errore. Il segnalibro non è definito.–[109]. 
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Alcatel v Amazon carried the argument beyond ETSI. The dispute concerned video-codec patents 
declared under ITU-T H.264/AVC and H.265/HEVC Recommendations. The Court of Appeal 
allowed Amazon to pursue claims for interim licence declarations and, under Swiss law, specific 
performance pending determination of final RAND terms.54 Arnold LJ stressed that RAND and 
FRAND were not said to differ materially as concepts, while recognising that the content of the 
obligation might differ because ITU-T declarations are governed by Swiss law and the ETSI 
undertaking by French law. 55  Besides, the Court allowed Amazon to join Nokia to the 
proceedings, and at the implementer’s request granted a declaratory relief, following and applying 
Panasonic against a non-consenting foreign party that had disputed the court’s jurisdiction and 
had not sought any injunction from the English court:56 the contours of the Torpedo are here much 
more clear. 

Lenovo v Ericsson confirmed that Panasonic was not confined to its particular facts. The case 
concerned a cross-licence dispute over ETSI-declared SEPs, but Ericsson – just like Nokia – had 
neither asked the English court to set FRAND terms nor consented to its jurisdiction. The Court 
of Appeal nevertheless held that Panasonic applied more broadly where the implementer had 
undertaken to take the court-determined final licence and the SEP owner continued to use foreign 
injunction proceedings as leverage. 57  Arnold LJ’s observation that, absent a global dispute 
mechanism or ad hoc arbitration, jurisdictional conflict is inescapable captures both the attraction 
and the risk of the doctrine.58 English global interim relief may protect an implementer willing to 
accept the court’s terms, but it may also project English adjudicative authority over a global 
licensing relationship without the SEP owner’s consent. 

Samsung v ZTE supplied the first clear limit. Samsung sought interim declarations in a cross-
licence dispute in which ZTE had asked the Chongqing Intellectual Property Tribunal for a global 
FRAND determination and both sides had made interim licence offers. The principal difference 
between the offers was the forum whose final determination would govern later adjustment. 
Mellor J granted relief, treating ZTE’s insistence on Chongqing and its foreign injunction strategy 
as inconsistent with good faith.59 The Court of Appeal set the order aside. It accepted that interim 
licences may be available in principle, but held that preference for another competent FRAND 
forum is not, without more, bad faith. Interim licensing should not become a device for making 
the English forum decisive when parallel global FRAND proceedings exist.60 

Acer v Nokia is the more consequential qualification. The High Court rejected Nokia’s jurisdiction 
challenge, interpreted the ITU-T declarations under Swiss law, and granted interim licence 

 

54 Alcatel CA (n 21) [1]–[3], [45]–[80]. The first-instance judgment is Alcatel HC (n 21). 
55 Alcatel CA (n 21) [3].54 
56 Alcatel CA (n 21) [62]. Nokia initially challenged the court’s jurisdiction, but then decided not to appeal the adverse 
decision to dismiss the jurisdiction application. Alcatel CA (n 21) [55]. 
57 Lenovo CA (n 10) [107]–[157]. 
58 Lenovo CA (n 10) [153]. Also Ericsson chose not to appeal the challenge to the court’s jurisdiction. Lenovo CA (n 
10) [70].  
59 Samsung HC (n 10) [1]–[11], [93]–[162]. 
60 Samsung CA (n 11) [70]–[79], [82]–[87]. 
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declarations in favour of Acer, Hisense and ASUS.61 On appeal, Nokia’s adjustable licence offers 
changed the analysis. The offers provided immediate licences, with final RAND terms to be 
determined by ICC arbitration. The Court of Appeal held that, disregarding one disputed term, 
the offers could satisfy the RAND obligation and that the adjustment mechanism did not have to 
be English judicial rate-setting.62 Acer therefore denies that the interim licence doctrine entails a 
right to English final determination. If the SEP owner offers immediate access on adjustable 
RAND terms coupled with a neutral final mechanism, the implementer cannot insist that 
willingness exists only if the English court controls the process.63 The consequential judgment 
confirmed the point while requiring the removal of a disputed term that could have drawn separate 
cross-licensing disputes concerning other SEPs, standards, and SDO policies into the same 
arbitration.64 

TP-Link v Huawei shows the consensual end of the spectrum. Huawei submitted to English 
jurisdiction, consented to TP-Link’s claim that the English court should settle global RAND terms 
for its IEEE Wi-Fi portfolio, and agreed to an interim licence regime pending trial.65 Meade J 
emphasised that the arrangement involved no international friction, no ASI, no non-consensual 
interim licence decision and no risk to comity.66 Payment was secured, litigation pressure receded 
and the final determination could proceed without the interim order pre-empting a foreign 
adjudication.67 

The cases support a narrower proposition than the broadest reading of Panasonic. English courts 
may, in particular circumstances, declare that a willing licensor should enter an interim licence. 
However, they do not recognise an automatic entitlement whenever a SEP owner sues abroad. 
The court must ask whether the declaration serves a legitimate purpose, whether alleged 
unwillingness reflects bad faith or merely preference for another competent forum, and whether 
an alternative mechanism already gives immediate access on adjustable FRAND or RAND terms. 

 

61 Acer HC (n 25) [1]–[8], [250]–[258], [440]–[462]. 
62 Acer CA (n 25) [85]–[88]; Acer CA consequential (n 25) [5]. 
63 Acer CA (n 25) [85]–[88]. Bonadio, Katz and Solanki criticise the outcome, arguing that it creates a closed loop 
for the implementer, in which acceptance directs the dispute to arbitration while refusal may generate unwillingness 
and remove access to judicial (F)RAND determination: David Katz, Enrico Bonadio and Arjun Solanki, ‘Consent, 
Asymmetry and Access: A Critical Assessment of Acer v Nokia’ (2026) SSRN 6841559, 1–3, 7–8 
<https://ssrn.com/abstract=6841559> accessed 27 June 2026. Their criticism assumes that an implementer has a prior 
entitlement to select the forum or mechanism for determining a worldwide licence, which is doubtful. The SDO 
licensing obligation rests on the SEP owner, which must make the relevant SEPs available on the applicable terms 
but has the initial choice whether to enforce its territorial patents before competent courts, offer arbitration or submit 
the licensing dispute to judicial determination. The implementer is free to bring contractual or declaratory proceedings 
in a court with jurisdiction, but the permissible scope of the resulting relief should correspond to that jurisdictional 
title. A court exercising special jurisdiction over local patents should ordinarily confine its determination to those 
patents or that territory; a worldwide determination is more readily justified where the court has general jurisdiction 
over the SEP owner, most clearly at its domicile, or where the parties have consented to that forum. 
64 Acer CA consequential (n 25) [10]62–[13]. 
65 TP-Link Systems Inc v Huawei Technologies Co Ltd [2026] EWHC 179 (Pat) (‘TP-Link’) [5]–[8]. 
66 TP-Link (n 65) [8].Errore. Il segnalibro non è definito. 
67 TP-Link (n 65) [6], [8].Errore. Il segnalibro non è definito. 
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3.2 Hybrid legal basis between foreign contract law and UK civil procedure 

The UK interim licence declarations assume that FRAND or similar undertakings, read with the 
parties’ conduct and the duty of good faith, may support a pre-trial obligation to grant a temporary 
worldwide licence pending final determination. That may be right on particular facts, but cannot 
be generalised irrespective of the SDO undertaking, its governing law and the parties’ chosen or 
available dispute-resolution mechanisms. Samsung and Acer show that the assumption is not 
automatic.68 

For cellular SEPs, the starting point is the ETSI IPR Policy, governed by French law under clause 
12.69 Clause 6.1 requires the Director-General, once an essential IPR has been brought to ETSI’s 
attention, to request from the owner an irrevocable undertaking in writing that it is prepared to 
grant irrevocable licences on FRAND terms and conditions under that IPR.70 Three points follow: 
“prepared to grant” denotes readiness to perform, not a completed licence or a surrender of patent 
exclusivity; the object is an irrevocable licence, possibly subject to reciprocity, not an interim 
payment structure or a global rate-setting process; the clause says nothing about forum, remedy 
or dispute-resolution mechanism.71 

The UK Supreme Court’s acceptance in Unwired Planet that the ETSI undertaking operates as a 
stipulation pour autrui was decisive for the contractual reading of FRAND by UK courts, but the 
Court did not conduct a detailed French law analysis.72  Binctin and de Werra describe the 
resulting approach as “denationalised”: the Court applied the stipulation pour autrui 
characterisation and a global FRAND reading without testing them in depth against French 
obligational law.73 That omission matters more when the undertaking is used to imply a pre-trial 
interim obligation rather than simply a final FRAND licence. A stipulation pour autrui gives the 
beneficiary a right to demand performance of the principal obligation.74 It does not obviously 

 

68 Samsung CA (n 11) [6]; Acer CA (n 25) [75]Errore. Il segnalibro non è definito.Errore. Il segnalibro non è 
definito.–[88]. 
69 ETSI Rules of Procedure, Annex 6: ETSI Intellectual Property Rights Policy (‘ETSI IPR Policy’), cl 12. 
70 Unwired Planet HC (n 47) [367]47–[368]; Unwired Planet (n 9) [55]9–[58]; Panasonic CA (n 10) [12].Errore. Il 
segnalibro non è definito. 
71 ETSI IPR Policy (n 69) cl 6.1; Dodd (n 15) 8–14; Robert Pocknell and David K Djavaherian, ‘The History of the 
ETSI IPR Policy’ (2022) SSRN 4231645, 18–22 <https://ssrn.com/abstract=4231645>. 
72 In addition, as widely known, under English law, foreign law is ordinarily characterised as a question of fact, not 
a question of law to be judicially noticed. Its content must therefore normally be pleaded and proved by the party 
relying on it, usually by expert evidence. Although foreign law is a “question of fact of a peculiar kind”, and not pure 
fact in the ordinary sense, the English court does not proceed on an iura novit curia basis. Where foreign law is 
insufficiently proved, the court may, where that is a fair and reasonable assumption, infer that the foreign law is 
materially similar to English law on the point in issue. Marcus Teo, ‘The Inference of Similarity’ (2025) 84(1) 
Cambridge Law Journal 143; Trevor C Hartley, ‘Pleading and Proof of Foreign Law: The Major European Systems 
Compared’ (1996) 45(2) International and Comparative Law Quarterly 271. 
73 Binctin and de Werra (n 15) 1221–28. Also, from a comparative law standpoint, the English judge is using French 
(and Swiss) law to achieve results that would not normally be available under English law, as acknowledged by 
Arnold LJ in Lenovo CA (n 10) [129]. 
74 Unwired Planet (n 9) [7]–[8]; Panasonic CA (n 10) [20]; Bonadio and Katz (n 15) take the contrary view and 
accept the declaratory form at face value, characterising interim relief as enforcement of an existing third-party 
contractual entitlement rather than the judicial creation of a new licence obligation. The difficulty is that such an 
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create a secondary duty to enter a provisional licence pending determination of that obligation. 
That further implication requires textual support, derivation from good faith under Article 1104 
of the Code civil, or construction as necessary to give the undertaking practical effect in a multi-
forum context. 

The proposition that the interim declaration merely holds a party to its contractual commitment 
would be compelling if the commitment expressly allocated the forum or prohibited parallel 
litigation. In contrast, in FRAND disputes, the scope of the alleged commitment is the very matter 
in dispute. Treating a general undertaking to be prepared to license on FRAND terms as though 
it already contained an obligation not to pursue particular territorial patent remedies assumes the 
contractual conclusion from which the asserted lack of interference is then derived. The court 
must first establish, under the governing law, that the foreign enforcement conduct contravenes a 
sufficiently determinate contractual duty.75 

The contrary view moves too quickly from good faith to licence creation without establishing the 
legal source or territorial reach of the asserted obligation. Bonadio and Solanki argue that the 
interim licence declaration operationalises the good-faith negotiation duty by imposing continued 
access coupled with remuneration which they view as the “very essence” of the SEP owner’s 
FRAND obligation.76 In reality, good faith may discipline the way parties negotiate, the pursuit 
of injunctions and the use of litigation leverage but does not, without more, identify the forum 
entitled to impose a provisional licence, the territorial scope of that licence, the royalty-setting 
method, the true-up mechanism, or the effect of the licence on patent proceedings in other States. 
Those are not merely remedial details. In a multi-forum SEP dispute, they determine which court 
acquires practical priority. The implication of an interim licence declaration therefore cannot be 
derived simply from the existence of a FRAND undertaking or from the proposition that FRAND 
is a good faith negotiation process. It requires an additional jurisdictional and contractual 
foundation. 

French law also raises a determinability threshold. Article 1163 of the Code civil requires the 
object of an obligation to be determined or determinable. As Meade J held in Nokia v OnePlus, 
on French law expert evidence, a price need not be capable of deterministic calculation, but it 

 

approach conflates the existence of a principal obligation (to grant a FRAND licence on final determination) with the 
existence of a secondary implied obligation (to enter a provisional worldwide licence pending that determination). 
The content of that additional obligation must still be derived from the wording, purpose and governing law of the 
relevant undertaking. The analogy with enforcement of an arbitration or jurisdiction agreement in The Angelic Grace 
is misleading, since it concerned an express contractual promise to arbitrate and, correspondingly, not to pursue the 
same dispute before another court. Clause 6.1 of the ETSI IPR Policy contains no equivalent choice-of-forum 
covenant and prescribes neither interim licensing nor a tribunal entitled to determine its provisional terms. The art 
1163 French Civil Code determinability analysis further complicates such a contract-based argument. See Aggeliki 
Charis Compania Maritima SA v Pagnan SpA (The Angelic Grace) [1995] 1 Lloyd’s Rep 87, 96 (‘The Angelic 
Grace’). 
75 Bonadio and Katz (n 15) 14–16; The Angelic Grace (n 74) 96. 
76 Bonadio and Solanki (n 15) 2–3. 
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must be capable of assessment on objective criteria and without further negotiation. 77  The 
difficulty is not only the final royalty rate. Duration, rate, lump sum or running royalty, adjustment 
mechanism, security, escrow and true-up formula all require criteria that are not evident from 
clause 6.1 itself. The English interim licence cases did not conduct an Article 1163 analysis of 
those elements. Significantly, a finding that final FRAND terms meet the Article 1163 
determinability threshold, due for example to comparables, standard valuation methodologies and 
judicial rate-setting practice provide objective criteria, does not apply to a separate implied interim 
obligation with its own temporal scope, rate range and adjustment mechanism. Those parameters 
require an independent determinability analysis that clause 6.1 does not supply. 

The surrounding ETSI provisions confirm the caution. Clause 6.1bis preserves the FRAND 
undertaking on transfer; clause 6.2 extends it across patent families; clauses 8.1 and 8.2 provide 
institutional responses when an IPR owner is unwilling to license. These provisions show an 
access instrument designed to prevent standardisation from becoming a source of ex post 
exclusion. They do not state that a national court may require a SEP owner to enter a temporary 
worldwide licence before validity, essentiality, infringement and value have been finally 
assessed.78 

With its textual differences, the Common Patent Policy shared between ITU-T, ITU-R, ISO and 
IEC describes the relevant patent holder as “willing to negotiate licences with other parties on a 
non-discriminatory basis on reasonable terms and conditions”, with negotiations expressly left 
outside the SDOs.79 The operative instrument, however, is the Patent Statement and Licensing 
Declaration signed by the patent holder, which states that the patent holder is “prepared to grant 
a license to an unrestricted number of applicants on a worldwide, non-discriminatory basis and 
on reasonable terms and conditions to make, use and sell implementations” of the relevant 
Recommendation.80 Unlike ETSI clause 6.1, the worldwide scope is explicit. But that textual 
strength also marks the limit of the obligation. The Common Patent Policy leaves detailed 
licensing arrangements, including royalties, to the parties, and the declaration form states that it 
“does not represent an actual grant of a license”.81 The ITU-T undertaking therefore provides a 

 

77 Unwired Planet (n 9) [7]–[8]; Panasonic CA (n 10) [20]; Nokia Technologies Oy v OnePlus Technology (Shenzhen) 
Co Ltd [2023] EWHC 1912 (Pat), [2024] RPC 1 (‘Nokia v OnePlus’) [168]–[216]; Panasonic Holdings Corp v 
Xiaomi Technology UK Ltd [2024] EWHC 1733 (Pat) (‘Panasonic HC’) [37]–[38]. 
78 ETSI IPR Policy (n 69) 69cls 6.1bis, 6.2, 8.1, 8.2; Panasonic CA (n 10) [12]–[14]; Pocknell and Djavaherian (n 
71) 18–22; Courtney V Dodd, ‘The ETSI IPR Policy and the Construction of FRAND Commitments’ (2022) 17 
Journal of Intellectual Property Law & Practice 749, 752–58; Roger G Brooks and Damien Geradin, ‘Interpreting 
and Enforcing the Voluntary FRAND Commitment’ (2011) 9 International Journal of IT Standards and 
Standardization Research 1, 7–14.Errore. Il segnalibro non è definito.71 
79  Common Patent Policy for ITU-T/ITU-R/ISO/IEC (approved 20 March 2007) para 2.2; Guidelines for 
Implementation of the Common Patent Policy for ITU-T/ITU-R/ISO/IEC (5th edn, ITU/ISO/IEC 2022) Annex 2, 
Patent Statement and Licensing Declaration Form for ITU-T or ITU-R Recommendation (‘Declaration Form’) Option 
2. 
80 Declaration Form (n 79) Option 2; Acer HC (n 25) [112]–[113]. 
81 Declaration Form (n 79) 1. 
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stronger textual basis for an eventual worldwide RAND licence, but not for a provisional licence 
pending final adjudication. 

In Acer, the High Court, applying Swiss law, held that the declaration gave implementers 
enforceable third-party rights and obliged Nokia to make RAND offers capable of acceptance 
and, once accepted, to grant the resulting licence.82 Mellor J also held that RAND terms were 
sufficiently determined or determinable under Swiss law.83  Those findings support the final 
licensing obligation, they do not turn the declaration into a self-standing interim licence 
mechanism. The Court of Appeal’s treatment of Nokia’s adjustable arbitration offer points in the 
same direction, as an immediate licence on adjustable terms, with final terms determined by an 
independent arbitral tribunal may comply with RAND.84  Nor does Alcatel justify a broader 
implication, since Amazon’s interim licence claim was allowed to proceed at amendment stage 
because it had a real prospect of success and the Court of Appeal did not finally determine the 
Swiss-law content of the ITU-T obligation.85 

In TP-Link, which concerned IEEE standards, Huawei accepted English jurisdiction, its global 
RAND determination and that an interim licence regime should be put in place pending trial.86 
Meade J therefore decided the amount payable under an agreed structure, in circumstances 
involving no ASI, no non-consensual interim licence declaration, no international friction and no 
comity risk.87 Nor does the IEEE Letter of Assurance itself strengthen the case for implying an 
interim global licence. Although the IEEE framework requires licences to be made available on a 
worldwide basis, it also states that no licence is implied by submission of an LOA and separately 
restricts Prohibitive Orders against implementers willing to negotiate in good faith.88 That express 
protection reduces the need to imply a further provisional licence. The IEEE text still does not 
identify a forum, governing law, interim rate, adjustment mechanism or pre-determination 
licensing obligation. 

The cases therefore support a narrower proposition. Interim arrangements may be compatible with 
particular RAND or FRAND undertakings in particular procedural settings, but not across ETSI, 
ITU-T and IEEE irrespective of text, governing law, dispute-resolution context and party conduct. 

Nor can competition law supply the interim-period term that neither ETSI nor ITU-T states 
expressly. Huawei v ZTE established a conduct-based test under Article 102 TFEU for assessing 
when a dominant SEP owner may seek injunctive relief.89 That framework regulates access to 
injunctions without stripping the patentee of the right to exclude an unwilling licensee. Security 
preserves the SEP owner’s financial position while leaving infringement, validity, willingness and 

 

82 Acer HC (n 25) [119]–[125], [250]–[252]; Acer CA (n 25) [17], [21]–[22]. 
83 Acer HC (n 25) [130]–[135], [164]. 
84 Acer HC (n 25) [125], [250]–[252], confirmed on appeal in Acer CA (n 25) [17], [21]–[22], [75]–[88], [91]–[94]; 
see also Acer CA consequential (n 25) [5]. 
85 Alcatel CA (n 21) [1]–[3], [45]–[53].54 
86 TP-Link (n 65) [1]Errore. Il segnalibro non è definito.–[7]. 
87 TP-Link (n 65) [8]. 
88 IEEE SA Standards Board Bylaws, cls 6.1–6.2. 
89 Huawei v ZTE (n 4) [60]4–[71]. 
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proportionality to the court that must decide them.90 A court-imposed provisional global licence 
alters the interim legal and remedial landscape in a way that Huawei v ZTE neither requires nor 
authorises. Despite the different jurisdictional standpoint, Panasonic and Lenovo may be read as 
responding to the risk that foreign injunction proceedings by SEP owners could pressure an 
implementer that had submitted to English determination,91 but no English court has adopted a 
competition law foundation for the interim licence declaration. Even if multi-forum enforcement 
were considered an abuse of dominance in a particular case, the more orthodox interim response 
would be security, expedition or an ASI subject to its own standards, not the judicial manufacture 
of a provisional global licence. 

English courts have broad powers to make declarations, but declarations must serve a useful and 
legitimate purpose.92 Procedure can declare, structure or enforce a legal relationship; it cannot 
create the duty to license. 

The interim declaration is procedurally novel. A declaration of the Panasonic kind is formally 
declaratory, but functionally interlocutory and substantively consequential. It falls between a 
preventive declaration granted in anticipation of a threatened wrong and an ordinary case-
management direction. Its freestanding status was not established before the recent cases. The 
difficulty matters because the substantive footing is thin. At first instance in Panasonic, Leech J 
did not base the alleged obligation on clause 6.1, considered the good-faith route theoretically 
possible but textually unanchored, and refused relief on grounds including lack of useful purpose 
and comity. The Court of Appeal grounded the declaration in Panasonic’s conduct rather than in 
the text of the ETSI undertaking. Phillips LJ’s description of the remedy as of “dubious efficacy” 
captured the concern: the procedural vehicle is novel, the substantive obligation has not been 
finally adjudicated, and the commercial consequences may exceed what is ordinarily justified as 
interlocutory case management.93 

3.3 Functional equivalence and ASI effects 

The above-identified substantive and procedural uncertainties make the declaration’s foreign 
effects central to its legitimacy. A contract declaration may reorganise the practical remedial 
landscape of foreign patent courts before they have assessed infringement, validity, willingness 
or proportionality. That is the sense in which it can operate as a “torpedo”. It is not an orthodox 

 

90 Huawei v ZTE (n 4) 4[60]–[71]; for the distinction between art 102 TFEU as a defence to injunctive relief and as 
an independent basis for affirmative interim relief, see Pierre Larouche and Nicolo Zingales, ‘Injunctive Relief in 
Disputes Related to Standard-Essential Patents: Time for the CJEU to Set Fair and Reasonable Presumptions’ (2014) 
10 European Competition Journal 551, 570–76; Nazzini (n 15) 449–56. 
91 Panasonic CA (n 10) [83]–[86]; Lenovo CA (n 10) [127]–[129].Errore. Il segnalibro non è definito.Errore. Il 
segnalibro non è definito. 
92 CPR r 40.20; Messier-Dowty Ltd v Sabena SA [2000] 1 WLR 2040 (‘Messier-Dowty’) 2049–50; Teva UK Ltd v 
Novartis AG [2022] EWCA Civ 1617 [51]; TQ Delta LLC v ZyXEL Communications UK Ltd [2019] EWCA Civ 
1277 [38]–[44]. For the application of the useful-and-legitimate-purpose test in interim licence cases, see Panasonic 
CA (n 10) [88]–[97]; Lenovo CA (n 10) [139]–[150]. 
93 Panasonic CA (n 10) [104]Errore. Il segnalibro non è definito.–[109]. On the general availability of interim 
declarations under CPR r 40.20, see Messier-Dowty (n 92) 2049–50.92 
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ASI, as it does not order discontinuance of foreign proceedings, nor does it purport to bind the 
foreign court directly. Yet if its utility lies in making foreign injunction proceedings less effective, 
urgent or attractive, form does not eliminate functional similarity.94 Even the strategic or abusive 
nature of foreign proceedings cannot, without a recognised jurisdictional and substantive legal 
basis, entitle a national court to impose its own provisional worldwide ordering. By treating its 
assessment of the efficient interim arrangement as superior to the parties’ litigation strategies and 
the processes of other competent courts, the English approach risks becoming paternalistic and 
run against the principle of party autonomy, both procedural and substantive. Every legal system 
can theoretically project authority through in personam orders or leverage over access to its 
market, but modern private international law disciplines that capacity through territoriality, self-
restraint, reciprocity, comity and recognised jurisdictional titles. 

The interim declaration has no direct effect on foreign courts as it does not itself create a global 
licence that converts infringement into licensed use.95 Panasonic expressly contemplated that the 
SEP owner might ignore the declaration. However, the explicit purpose may be to induce the SEP 
owner into a “willingness trap” by attaching significant consequences to refusal to enter an actual 
worldwide licence. The court, also upon implementers’ requests, may publicly characterise the 
SEP owners’ refusal as a breach of good faith or as unwillingness, adverse consequences before 
SDOs and other courts. Panasonic itself considered the declaration useful because it would force 
the SEP owner to reconsider its position, even though it could compel execution.96 Once the 
parties execute the licence, the resulting contract supplies the licence defence in foreign 
proceedings. The functional comparison with an ASI therefore rests on the declaration’s conduct-
shaping effect and mediated remedial consequences, not on any automatic creation of licensed 
use. Classical ASIs operate in personam, and common law courts have long relied on that feature 
to deny direct interference with a foreign tribunal.97 EU law rejected that formalism in Turner v 
Grovit and West Tankers, asking instead whether the order undermines the foreign court’s 
adjudicative function.98 Within Brussels I bis, including the UPC through Regulation 542/2014, 
that criterion has direct doctrinal force. For third-State courts, it applies by analogy rather than 
direct authority.99 Either way, the relevant question is whether a measure materially impairs 
another court’s ability to assess the case before it. 

 

94 Earle (n 14) 5. 
95 Jorge L Contreras, ‘Panasonic v Xiaomi: The UK Interim License’ in Jorge L Contreras (ed), FRAND Cases in 
Context (Edward Elgar 2026) 405–08. 
96 Panasonic CA (n 10) [56], [89]–[97], [111]; Lenovo CA (n 10) [139]–[155]; Samsung HC (n 10) [5]; Acer HC (n 
25) [390]–[391], [432]–[463]. 
97 Société Nationale Industrielle Aérospatiale v Lee Kui Jak [1987] AC 871 (PC) 892–96; Airbus Industrie GIE v 
Patel [1999] 1 AC 119 (HL) 138–40. Giuseppe Colangelo and Valerio Torti, ‘Anti-Suit Injunctions and Geopolitics 
in Transnational Standard Essential Patents Disputes’ (2023) 14 JIPITEC 55, 69–70. 
98 Case C-159/02 Turner v Grovit EU:C:2004:228, [2004] ECR I-3565 [24]–[31]; Case C-185/07 Allianz SpA v West 
Tankers Inc EU:C:2009:69, [2009] ECR I-663 [24]–[35]. 
99 Regulation (EU) No 542/2014 of the European Parliament and of the Council of 15 May 2014 amending Regulation 
(EU) No 1215/2012 as regards the rules to be applied with respect to the Unified Patent Court and the Benelux Court 
of Justice [2014] OJ L163/1; BSH (n 16) [55]–[65]; Haedicke (n 8) 101–02; Contreras (n 2) 279–89. The Delhi court 
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The closest analogy is therefore functional rather than formal. Turner v Grovit and West Tankers 
do not directly govern the present problem, but they remain instructive.100 They do not supply a 
post-Brexit rule for English measures affecting third-State proceedings, nor do they automatically 
apply to SEP disputes outside Brussels I bis. The same question, whether the domestic measure, 
whatever its label, impairs another court’s ability to decide the dispute before it, matters beyond 
Brussels whenever a territorial patent dispute becomes the anchor for provisional control over a 
broader licensing conflict.101 

Three situations make the interim licence declaration more defensible. The first is consent. Where 
both parties have agreed that a given court or arbitral tribunal will determine the final global 
FRAND relationship, an interim licence declaration can be seen as a legitimate case management 
tool preserving a process to which they have both submitted. Also, in such a context, it should be 
uncommon for parties’ to maintain foreign litigation on the licensing once a single 
forum/arbitration has been selected. TP-Link v Huawei is the clearest example, where the licensor 
submitted to English jurisdiction, consented to the global (F)RAND determination, agreed to an 
interim licence regime and undertook to withdraw worldwide actions on signature.102 Panasonic 
is still contested but closer to the consensual end because both parties had undertaken to enter the 
final licence determined by the Patents Court, although the licensor had not consented to an 
interim licence or surrendered its foreign enforcement rights.103 The internal disagreement in 
Panasonic nevertheless confirms the jurisdictional stakes. Leech J considered that the 
declaration’s “only real purpose” was to influence the German proceedings, that comity required 
the English court to leave the asserted licence defence to the German courts, and that granting 
relief would be “an exercise in jurisdictional imperialism”. The Court of Appeal majority rejected 
the factual premise because it regarded the principal purpose as inducing Panasonic to comply 
with its good-faith obligation and preserving the English process; importantly, Arnold LJ accepted 
that, had influence on the German proceedings been the only real purpose, the comity objection 
would have been sound. Phillips LJ would instead have required any restraint of the foreign 
proceedings to be justified openly as an ASI.104 

The second defensible situation is territorial limitation. A declaration confined to UK patents may 
have foreign commercial consequences, but it does not purport to govern foreign patents or 
deprive foreign courts of their remedial choices. Territorial limitation is crucial in FRAND 
disputes because the alleged licensing obligation depends on contested characterisation, 

 

reacted to foreign ASIs by focusing on their effect on local patent adjudication and access to justice, rather than on 
the formal identity of the addressee; see InterDigital Technology Corp v Xiaomi Corp, Delhi High Court, IA 
8772/2020 in CS(COMM) 295/2020. 
100 Turner v Grovit (n 99) [24]–[31]; West Tankers (n 99) [24]–[35]. 
101 In the literature on global FRAND adjudication, Greenbaum warns against one-forum dominance; Contreras 
identifies the race to the courthouse generated by global FRAND adjudication and ASIs; Haedicke treats ASIs and 
AASIs as mechanisms that convert FRAND disputes into fights over adjudicative sequence; see Greenbaum (n 8) 
1097–1104; Contreras (n 2) 279–89; Haedicke (n 8) 101–02, 110–12. 
102 TP-Link (n 65) [5]Errore. Il segnalibro non è definito.–[8]. 
103 Panasonic CA (n 10) [36]Errore. Il segnalibro non è definito.–[37]. 
104 Panasonic CA (n 10) [64], [88]–[97], [104]–[109], [111]. 
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contractual interpretation and governing law. A court that remains within its territorial patent 
jurisdiction avoids using an uncertain interpretation of the global undertaking to reorganise 
foreign disputes before applicable law and merits have been worked through. 105  It is also 
consistent with the independence of national patents under Article 4bis of the Paris Convention.106 
Territoriality does not preclude all cross-border relief, but it raises the justification required as the 
remedy moves from local patents to a provisional worldwide relationship. 

The third situation is a recognised jurisdictional title over the wider dispute matching the scope 
of the relief granted. While acknowledging that the law of international jurisdiction is highly 
differentiated, a connecting element such as the defendant’s domicile under Article 4(1) Brussels 
I bis or the English CPR PD 6B Gateway 1 would be a stronger foundation than the mere presence 
of a UK patent, possibly even not enforced by its owner.107 The jurisdictional anchor does not, in 
itself, authorise interim worldwide licensing, since governing law, contractual entitlement, 
comity, utility and proportionality remain separate substantive legal questions. 

The torpedo objection is strongest where consent, territorial limitation and a commensurate 
jurisdictional title are absent. The English court is using a domestic patent as leverage for interim 
control of a live multinational licensing dispute. The declaration is sought because it will change 
the practical value of foreign proceedings. Where that foreign effect is the order's principal utility 
rather than a side-effect of a legitimate adjudicative role, the order begins to resemble an ASI in 
substance even if it does not carry that label. 

The later English cases support that narrower reading. Samsung v ZTE rejects the view that a party 
is unwilling merely because it prefers another competent forum for the final FRAND 
determination.108 Acer v Nokia holds that the licensor’s immediate adjustable licence offers, under 
which final RAND terms would be fixed by an independent ICC tribunal, were themselves RAND 
offers capable of acceptance. If the implementers refused those offers simply because they 
preferred another court, they could not invoke the English declaratory jurisdiction as willing 
licensees.109 The interim licence is most defensible where it secures access that would otherwise 
be denied. It is least defensible where the practical objective is forum priority. 

The functional comparison with ASIs is strongest in the willingness and proportionality analysis. 
The foreign court remains formally unconstrained, but it acts in a changed conduct environment 
where the English declaration supplies an authoritative indication that continued pursuit of an 
injunction may be said to contradict FRAND, be disproportionate or evidence coercion. The SEP 
owner faces the binary choice of either entering into the global interim licence that can be pleaded 
as a defence to infringement or refusing and being cast as an unwilling licensor. The declaration 

 

105 Tsang and Lee, ‘Unfriendly Choice of Law’ (n 15) 241–48, 286–99; King Fung Tsang and Jyh-An Lee, ‘The 
Ping-Pong Olympics of Antisuit Injunction in FRAND Litigation’ (2022) 28 Michigan Technology Law Review 
305, 324–30, 348–55. 
106 Paris Convention (n 1). 
107 BSH (n 16) [55]16–[65], [68]–[76]; Rivoire (n 16) 162–67. 
108 Samsung CA (n 11) [70]Errore. Il segnalibro non è definito.–[75]. 
109 Acer CA (n 25) [85]Errore. Il segnalibro non è definito.–[92]; cf Acer HC (n 25) [376]61–[386]. 
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therefore restructures the parties’ options before the foreign court has completed its own 
assessment. That effect is more than a general commercial repercussion, although it remains less 
direct than an ASI backed by contempt. The accurate characterisation is that the UK interim 
declarations pre-structure the conduct, evidence and remedial choices through which the foreign 
proceedings will be decided. 

Established that the English interim relief has foreign effects, the relevant inquiry is whether those 
effects are incidental to a legitimate and bounded adjudicative function or constitute its principal 
utility. Where weakening foreign proceedings is the declaration’s main purpose, and consent, a 
commensurate jurisdictional title, and a sufficiently determinate substantive obligation are absent, 
the court should prefer security, expedition, an interim payment or, where its established 
conditions are met, an ASI justified openly on its own terms.110 

4. The European response: defensive jurisdiction or reverse interference? 

European courts have received interim licence declarations as provisional anti-enforcement 
measures aimed at weakening foreign patent adjudication before infringement, validity, 
willingness and proportionality have been finally assessed. The Munich Regional Court and the 
UPC Mannheim Local Division characterised the UK declarations as a de facto prohibition on 
litigation that creates an illusion of freedom while effectively deterring SEP holders from judicial 
enforcement.111 If SEP owners refuse a court-mandated interim royalty, they face being labelled 
unwilling licensors globally, thereby losing their right to seek injunctive relief in any jurisdiction, 
whereas accepting it would restrict the enforcement of their patents. This is the “willingness trap” 
described above, operating against the SEP owner before other courts have assessed their own 
remedies.112 

The German and UPC reactions are grounded in a substantive, property-based logic. Under 
Sections 823(1) and 1004(1) German Civil Code, a patent is an absolute right equivalent to 
tangible property. Procedural enforceability and the right to seek injunctions are a central subject 
matter of the property right itself and not merely a remedy. From this perspective, a foreign interim 
licence that provides a “contractual defence” against local enforcement constitutes a tortious 

 

110 Huawei v ZTE (n 4) [60]–[71]; Panasonic CA (n 10) [78]–[101]; Samsung CA (n 11) [82]–[87]; Acer CA (n 25) 
[85]–[92]; Lenovo CA (n 10) [136]–[157]; Geradin and Katsifis (n 8) 604–05, 615–17; Contreras (n 2) 279–
89.4Errore. Il segnalibro non è definito.Errore. Il segnalibro non è definito.Errore. Il segnalibro non è 
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111 InterDigital VC Holdings Inc v Amazon.com Inc, UPC_CFI_936/2025, Mannheim Local Division, order of 30 
September 2025 [12]–[18], [40], [44]–[52]; InterDigital VC Holdings Inc v Amazon.com Inc, Regional Court Munich 
I, 21 O 12112/25, order of 26 September 2025, corrected 8 October 2025, 5–8. In Nokia v Geely, the Mannheim Local 
Division reacted to Chinese interim licence proceedings and treated the Chinese order as a de facto ASI because the 
licence was designed to provide a contractual defence in foreign forums and was backed by severe daily penalties. 
At the same time, the order left the Chinese final rate-setting action untouched; Nokia Technologies Oy and Nokia 
Solutions and Networks Oy v Zhejiang Geely Holding Group Co Ltd, UPC_CFI_1291/2026, Mannheim Local 
Division, order of 20 April 2026 [16]–[38], esp [23]–[32], [35]–[37]. 
112 InterDigital VC Holdings Inc v Amazon.com Inc, UPC_CFI_936/2025, Mannheim Local Division, order of 30 
September 2025 [44]–[45]; InterDigital VC Holdings Inc v Amazon.com Inc, Regional Court Munich I, 21 O 
12112/25, order of 26 September 2025, corrected 8 October 2025, 12–18. 
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interference with the patent’s proprietary position. The UPC Mannheim Local Division has further 
clarified that its reaction is “exclusively defensive”, intended to “shield” the integrity of the EU 
legal order and to protect the fundamental right of access to justice under Art. 47 of the EU Charter 
and Articles 6 and 13 of the ECHR.113 

That defensive rationale is clear, but does not by itself establish the lawfulness or proportionality 
of the response. An AILI is, just like an ASI, a party-directed order with cross-border effects. Its 
legitimacy depends on whether it is necessary and proportionate to protect a specific European 
adjudicative function or instead suppresses legitimate foreign FRAND or contractual claims.114 

In InterDigital v Amazon, the Munich Regional Court and the Mannheim Local Division of the 
UPC restrained Amazon from pursuing English interim licence relief because it was said to 
interfere with European patent proceedings.115 The orders were directed in particular at English 
interim licence relief, but the UPC’s concern also extended to the possible effects of final RAND 
determinations, especially if the English court were ultimately to order specific performance of a 
global licence. Unlike a classic AASI protecting German or UPC proceedings, those orders 
targeted the claim for an interim licence declaration itself, that is, the foreign declaratory relief 
capable, if granted and acted upon, of facilitating a provisional licensing arrangement and 
reducing the practical value of local infringement proceedings. However, both the Munich and 
UPC’s orders were limited in scope. They did not prohibit any interim license or ASI application, 
but only relief that would cover “the applicants’ patents that are granted and validated for the 
territory of the Federal Republic of Germany” or the “European patents falling within the 
jurisdiction of the UPC within the scope of the UPCA”. This article uses AILI for measures 
directed at foreign interim licensing relief, and reserves defensive anti-interference for the 
narrower category in which an AILI protects an actual local adjudicative function and goes no 
further. 

The distinction rests on how the restrained English claim is characterised. From the perspective 
of English law, the AILI resembles an anti-contract-enforcement injunction but the analogy is 
imperfect. The UK declarations asked whether performance of the applicable FRAND 
undertaking in good faith required the SEP owner, in the circumstances, to offer or enter into an 
adjustable interim licence, and framed the relief as a declaration of what a willing licensor would 
do. A defensive anti-interference order restraining that claim therefore blocks an attempt to obtain 

 

113 InterDigital VC Holdings Inc v Amazon.com Inc, Regional Court Munich I, 21 O 12112/25, order of 26 September 
2025, corrected 8 October 2025, 12–18; InterDigital VC Holdings Inc v Amazon.com Inc, UPC_CFI_936/2025, 
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114 See generally Turner v Grovit (n 99) [24]–[31]; West Tankers (n 99) [24]–[31], [34]–[35]. 
115 InterDigital VC Holdings Inc v Amazon.com Inc, UPC_CFI_936/2025, Local Division Mannheim, order of 30 
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declaratory relief allegedly grounded in the SDO undertaking, rather than enforcement of an 
existing interim licence.116 However, the anti-interference comes closer to an AILI where the 
English claim rests on bilateral submission or at least acceptance by parties of the UK final 
determinations in Panasonic, rather than on the strategic presence of UK SEPs not even enforced 
by the patentee, as in Lenovo or as for Nokia in Alcatel. 

From the European territorial perspective, the same order may look defensive. If the English 
interim licence declaration operates as an English torpedo, reorganising the remedial landscape 
before the European court has assessed infringement, validity, willingness and proportionality, 
the AILI preserves the European court’s ability to perform the Huawei v ZTE inquiry before the 
practical utility of its remedies is materially pre-empted. On this view, the European court 
prevents a foreign interim declaration, and any resulting provisional licence, from predetermining 
its application of competition law and remedies to the national patents in suit for which it is 
territorially competent.117 

Neither characterisation is sufficient on its own and an analysis of the match between the scope 
of relief and the scope of the jurisdictional basis is revealing. An AILI may obstruct a foreign 
declaratory claim grounded in the SDO undertaking; an interim licence declaration may equally 
impair territorial patent enforcement. The distinction is whether the relief is narrowly confined to 
protect a concrete local adjudicative function over national rights and entitled parties or instead 
becomes reverse interference with legitimate English adjudication. That distinction requires a 
European legal architecture that accepts cross-border coordination but resists unilateral forum 
control. 

The Brussels I bis tradition supplies the first element of that architecture. Turner and West Tankers 
show European private international law’s scepticism towards party-directed measures that impair 
another court’s ability to adjudicate, whatever their domestic label.118 The principle cuts both 
ways: it supports resistance to interim licence declarations that hollow out local patent 
enforcement, and it constrains European AILIs. Defensive relief must be tied to proceedings 
actually before the European court and must not suppress foreign proceedings that do not 
materially impair them. 

As section 2 explained, BSH shows that EU private international law can concentrate cross-border 
infringement claims through defendant-domicile jurisdiction while reserving validity and erga 
omnes effects to the State of grant.119 That structured allocation weakens the claim that non-
consensual worldwide interim licensing is necessary simply because patents are territorial.120 

The UPC reinforces the same point. Regulation 542/2014 integrated the UPC into Brussels I bis 
as a court common to several Member States, while the UPCA defines its competence, territorial 

 

116 For this characterisation, see Bonadio and Katz (n 15). 
117 Huawei v ZTE (n 4) [60]–[71]. 
118 Turner v Grovit (n 99) [24]–[31]; West Tankers (n 99) [24]–[31], [34]–[35]. 
119 BSH (n 16) [51], [62]–[72]; GAT (n 33) [24]–[31]. 
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reach and remedies.121 The UPC’s broad geographic reach means that injunctions or revocation 
decisions can exert substantial commercial pressure in SEP disputes. Unlike an English torpedo, 
however, that reach rests on a treaty and regulatory allocation of jurisdiction and remedial 
authority.122 Institutionally, the UPC is a structured European mechanism for cross-border patent 
enforcement, subject to the UPCA’s proportionality and fairness requirements and to the remedial 
discretion governing provisional and permanent injunctions under Arts. 42 and 62-63 UPCA. 

Huawei v ZTE connects that architecture to SEP enforcement.123  Where Article 102 TFEU 
applies, a European court asked to grant injunctive relief for SEP infringement must be able to 
assess notice, offer, response, counter-offer, security and proportionality. A foreign interim 
declaration may be relevant evidence, especially if it shows serious security or genuine readiness 
to accept neutral determination. If it changes the legal character of continued use from potential 
infringement to licensed use, however, it may remove the factual predicate for the European 
substantive injunction inquiry before the court has performed it.124 That is the specific impairment 
to which European anti-interference may legitimately respond. A foreign measure that merely 
provides security or affects evidence arguments does not cross the same threshold. 

Any European anti-interference relief must remain proportionate. The EU Charter of Fundamental 
Rights protects intellectual property as property under Article 17(2), and it also protects the right 
to an effective remedy and to a fair hearing under Article 47,125 which is also granted by Articles 
6 and 13 of the ECHR. Those provisions support the SEP owner’s ability to obtain effective 
judicial protection for territorial patent rights before the court seised. They do not, however, make 
injunctive or anti-interference relief automatic. The same dispute may also engage the 
implementer’s freedom to conduct a business under Article 16, its access to court under Article 
47, and the proportionality discipline in Article 52(1), which requires any limitation on Charter 
rights to respect their essence and to be necessary and proportionate to a legitimate objective. The 
Court of Justice has consistently required national courts to strike a fair balance between 
intellectual property, effective judicial protection and the other fundamental rights affected by the 
remedy sought.126 In SEP litigation, Huawei v ZTE gives that balance a more specific conduct-
based structure. A SEP injunction is not excluded merely because the patent is FRAND-
encumbered, but its pursuit must be assessed against the parties’ reciprocal duties before and 
during continued use. 

 

121 Regulation (EU) No 542/2014 (n 100) arts 1–2, inserting arts 71a–71d into Brussels I bis (n 39); Agreement on a 
Unified Patent Court [2013] OJ C175/1 (‘UPCA’) arts 31–34. 
122 UPCA (n 122) arts 42, 62–63.121 
123 Huawei v ZTE (n 4) [60]–[71]. For scholarship on SEP injunctions and the Huawei v ZTE framework, see Niccolò 
Galli, ‘The FRAND Defense up to Huawei/ZTE’ (2016) 7 Bocconi Legal Papers 155; Enrico Bonadio and Anushka 
Tanwar, ‘Case Law on Standard Essential Patents in Europe’ (2021) 22 ERA Forum 601. 
124 Huawei v ZTE (n 4) 4[55]–[71]. 
125 Charter of Fundamental Rights of the European Union [2012] OJ C326/391 (‘Charter’). 
126 Case C-275/06 Productores de Música de España (Promusicae) v Telefónica de España SAU EU:C:2008:54 [62], 
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The Intellectual Property Rights Enforcement Directive (IPRED) translates that Charter balance 
into remedial rules.127 Article 3(1) requires enforcement measures, procedures and remedies to be 
fair and equitable, not unnecessarily complicated or costly, and not subject to unreasonable time 
limits or unwarranted delays. At the same time, under Article 3(2), measures must be effective, 
proportionate and dissuasive, but must also be applied so as to avoid barriers to legitimate trade 
and to provide safeguards against abuse.128 In SEP litigation, those principles operate in both 
directions, supporting effective patent enforcement where a foreign interim licence declaration 
would materially impair proceedings before the European court, but also preventing anti-
interference relief from becoming a device for suppressing legitimate FRAND or RAND claims 
abroad. 

To the extent that an AILI is granted as a provisional measure to protect patent enforcement, 
Article 9 IPRED is relevant. Interlocutory injunctions and other provisional or precautionary 
measures must preserve the effectiveness of the right without prejudging the merits beyond what 
is necessary at the interim stage, and Article 9(7) confirms the need for compensatory safeguards 
where provisional measures are later revoked, lapse or prove unjustified.129 Article 11 is relevant 
where the local action concerns final injunctive relief for infringement: the court must retain the 
ability to decide whether an injunction should issue, including through the Huawei v ZTE 
willingness and proportionality analysis, rather than having that assessment hollowed out by a 
foreign interim licence declaration.130 Read together, the Charter and IPRED support European 
defensive measures necessary to preserve effective adjudication of the territorial patent dispute, 
but require the least intrusive response reasonably capable of doing so. 

European defensive anti-interference measures should therefore satisfy four cumulative 
conditions. First, proceedings must be properly before the European court, with infringement, 
validity, remedies, willingness or a FRAND-related defence in issue. Second, the foreign interim 
licence declaration must create a concrete risk of material impairment: not merely parallel 
litigation, duplication or inconvenience, but a reorganisation of the remedial landscape that 
removes, or substantially prejudices, the factual circumstances for the European court's 
assessment of infringement, willingness or proportionality. Third, the scope of the order must be 
confined to the impairment identified and tailored to protect the European court’s jurisdiction;131 

 

127 Directive 2004/48/EC of the European Parliament and of the Council of 29 April 2004 on the enforcement of 
intellectual property rights [2004] OJ L157/45 (‘IPRED’). 
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EU:C:2019:722 [51]–[74]; Case C-44/21 Phoenix Contact GmbH & Co KG v HARTING Deutschland GmbH & Co 
KG EU:C:2022:309 [32]–[44]. 
130 Huawei v ZTE (n 4) [60]–[71]; L’Oréal v eBay (n 129) [135]–[144]. 
131 This condition requires the European court to distinguish between: (a) the specific English interim licence claim 
that would impair the European proceedings; (b) broader English FRAND rate-setting proceedings that do not affect 
the European court’s immediate adjudicative function; (c) contractual claims under the SDO undertaking independent 
of interim licensing; and (d) consensual arbitration or settlement discussions. 
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it should not prevent final FRAND adjudication abroad, consensual arbitration,132 settlement 
discussions or contractual claims independent of an interim licence declaration. Finally, the court 
must undertake a proportionality assessment to determine whether anti-interference relief is 
necessary despite the safeguards available in the foreign process. Relevant factors include whether 
the implementer has offered or posted adequate security; whether the SEP owner has made an 
immediate and adjustable interim offer; whether the European proceedings are sufficiently 
advanced for the foreign declaration materially to pre-empt their outcome; and whether a narrower 
measure could preserve local adjudication. These factors distinguish relief needed to prevent hold-
up or hold-out from an order that merely gives the local forum priority. 

The same functional constraint applies in both directions. English courts should ask whether 
interim licensing protects an adjudicative process properly before them or derives its utility from 
weakening foreign proceedings; European courts should ask whether an AILI is necessary to 
protect the local case and whether security, undertakings, a stay or a more confined order would 
suffice. Neither measure is justified merely because the other side acted first. 

5. Disciplining the English torpedo: consent, jurisdiction and proportionality 

The English torpedo arises where interim relief is used to obtain practical priority over foreign 
patent enforcement before the foreign court has ruled on infringement, validity, willingness or 
proportionality, and where that priority is unsupported by consent or by a jurisdictional foundation 
adequate to the breadth of the relief. The answer is therefore discipline, not prohibition. Interim 
licences, AILIs, security orders and arbitration stays should be assessed by the same criteria: 
consent, recognised jurisdiction, financial protection and proportionality. 

5.1 Consent and recognised jurisdiction as the primary dividing lines 

The FRAND undertaking is not part of a public and international system of licensing, but a private 
law commitment that makes licences available according to its governing law and within the 
remedial limits of the court seised. It does not waive territorial patent enforcement, identify the 
adjudicator of failed negotiations, or prescribe interim protection pending final determination.133 
The stronger the parties’ consent or jurisdictional connection, the easier it is to justify global 
terms. The weaker that foundation, the more cautious the court should be before using interim 
relief to affect foreign enforcement.134 

SEP licensing is often global because products and standards are global. Territory-by-territory 
licensing may be artificial and inefficient for sophisticated multinational parties, as Unwired 
Planet recognised. 135  Regardless, courts should be slow to abandon seasoned jurisdictional 
criteria just to reach a practical result that they see as “useful” for non-consenting parties: this 

 

132 Acer CA (n 25) [74]–[85], [91]–[94]; see also Errore. Il segnalibro non è definito.Acer CA consequential (n 25) 
[1]–[5].62 
133 See, e.g., ETSI IPR Policy (n 69) cl 6.1.69Errore. Il segnalibro non è definito.9 
134 Unwired Planet (n 9) [49]–[58], [90]–[99]; Panasonic CA (n 10) [8], [25], [79]–[102]. 
135 Unwired Planet (n 9) [61]9–[67], [97]–[100]. 
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applies both to global licensing and to interim relief used to control the sequence of foreign 
adjudication before the courts seised of those disputes have exercised their own authority. 

Consent is the main dividing line, and it should capture genuine bilateral engagement rather than 
formal submission alone. 136  Where both parties agree to a forum, an arbitral tribunal or a 
temporary licensing regime, the private international law objection is greatly reduced to the point 
that even an ASI may be accepted by a foreign court.137 This is exemplified by decision in In Zone 
Brands, where the Cour de Cassation held that an ASI issued by a US court was not contrary to 
French international public policy where its sole object was to sanction the breach of an exclusive 
jurisdiction clause.138  In IPCom v Lenovo, the Paris first instance court similarly stated that 
recognition of a third-country ASI might be conceivable where its purpose is to enforce a 
jurisdiction or arbitration agreement, although the French courts rejected the proposed ASI on the 
facts. The same logic applies to interim global licence declaration as clearly shown in TP-Link v 
Huawei. The licensor submitted to jurisdiction, consented to English determination of global 
RAND terms, agreed to an interim licence pending trial, and undertook to withdraw all global 
proceedings on signature.139 Acer v Nokia shows that consent need not also mean submission to 
English final determination. Nokia’s adjustable arbitration offers, giving immediate access on 
adjustable RAND terms with final determination by a neutral arbitral tribunal (administered by a 
top-tier arbitral institution), were treated as RAND offers capable of acceptance and sufficient to 
justify a case-management stay.140 A concrete, balanced and neutral offer of global determination 
removes much of the justification for non-consensual interim licensing. 

Recognised jurisdiction is the second dividing line. English adjudication rests on a legitimate 
foundation where it proceeds on defendant domicile or clear bilateral submission, consistently 
with the post-BSH European position.141 This does not mean automatic green light to interference 
with foreign courts in the form of ASIs or interim license declarations. It means that the objection 
to using interim global relief to create practical worldwide priority is stronger where the 
jurisdictional anchor is thin, contested,142 or derived essentially from UK SEPs against a party 
whose main connection to England is the patents themselves. The Torpedo scenario is clearest 
where the implementer itself “strikes first” and seises the English court with negative declaratory 

 

136 TP-Link (n 65) [5]Errore. Il segnalibro non è definito.–[8]; Samsung CA (n 11) [70]Errore. Il segnalibro non 
è definito.–[79]. 
137 In Zone Brands International Inc v In Beverage International, Cour de cassation (1re civ), 14 October 2009, nos 
08-16.369 and 08-16.549, Bull civ I, no 207 (‘In Zone Brands’). 
138 In Zone Brands (n 139); IPCom GmbH & Co KG v Lenovo, Tribunal de grande instance de Paris, 8 November 
2019, and Cour d’appel de Paris, 3 March 2020, RG 19/21426. 
139 TP-Link (n 65) [5]Errore. Il segnalibro non è definito.–[8]. 
140 Acer CA (n 25) [74]Errore. Il segnalibro non è definito.–[93], [94]–[96]. 
141 BSH (n 16) [51], [62]16–[79]. 
142 Parties should of course be aware that failing to raise a jurisdictional objection may result in a submission to the 
forum and be treated as an implied consent to jurisdiction. It would be worth exploring whether failing to appeal a 
decision rejecting jurisdictional objections is also equivalent to submitting to jurisdiction for the purposes discussed 
in this paper: we would tentatively submit that it does not, but Mellor J took a different view in Samsung HC (n 10) 
[155] as did Arnold LJ in Lenovo CA (n 10) [152]. 
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claims founded on a UK patent that has not been enforced by the owner, while simultaneously 
seeking declaration of a worldwide interim licence. 

A UK patent policy consideration points in the same direction. If the possession or assertion of 
UK SEPs becomes a sufficient anchor for interim global licensing relief, SEP owners may 
rationally reduce their exposure to English jurisdiction by avoiding UK designations, narrowing 
UK enforcement, or allowing UK patents to lapse.143 The UKIPO presents the patent system as a 
framework for encouraging investment in creativity and innovation and helping businesses protect 
and commercialise ideas.144 A remedial practice that makes UK patent protection a gateway to 
non-consensual worldwide interim licensing sits uneasily with those objectives. Whether UK 
patent-avoidance would materialise is empirical, but the comparative experience of ASI escalation 
suggests that forum incentives can reshape litigation strategy over time.145 

Courts should align their SEP reach with widely recognised jurisdictional criteria: consent and 
domicile (or equivalent connections). If the parties agree, expressly or implicitly, that an English 
court, another national court or an arbitral tribunal should determine their global dispute, that 
allocation should be respected as far as possible.146 If they do not, the court should ask whether 
ordinary jurisdictional rules at least permit the breadth of relief sought. This approach avoids strict 
territorial fragmentation without turning every national patent into a global jurisdictional anchor. 
As BSH shows, courts may overcome fragmentation where they have general jurisdiction over the 
defendant or where the parties voluntarily entrust the global dispute to them.  

5.2 Security as the default interim response 

Where the immediate problem is continued use pending adjudication, and consent or general 
jurisdiction do not support an interim global licence declaration, the ordinary interim response 
should be security or provisional payments into escrow rather than a court-declared provisional 
worldwide licence. That preference reflects Huawei v ZTE: appropriate security or similar 
mechanisms protect the SEP owner against uncompensated use while preserving both parallel 
actions and the competition law inquiry.147Security has several advantages in a multi-forum 
setting. By requiring the implementer to provide a bank guarantee or place an appropriate amount 

 

143 But see the worrying statement by Birss LJ in Vestel (n 21) [73]: “the fact the UK patents had been dropped did 
not preclude the court from granting the declarations which were sought, if they would otherwise serve a useful 
purpose”, citing his earlier decision in 21Pfizer v Hoffmann La Roche [2019] EWHC 1520 (Pat). 
144  Intellectual Property Office, Corporate Plan 2026 to 2027 (11 May 2026) 
<https://www.gov.uk/government/publications/intellectual-property-office-corporate-plan-2026-to-
2027/intellectual-property-office-corporate-plan-2026-to-2027> accessed 8 June 2026; Intellectual Property Office, 
Consultation on Standard Essential Patents (CP 1357, 15 July 2025) 5–7; Intellectual Property Office, ‘SEPs 
Resource Hub’ (22 July 2024, updated 28 July 2025) <https://www.gov.uk/government/collections/seps-resource-
hub> accessed 8 June 2026. 
145 The policy argument about patent-avoidance incentives is reinforced by the comparative experience of anti-suit 
injunction escalation in Chinese courts, where assertive remedial practice has been associated with shifts in forum-
selection strategy by SEP owners and implementers alike: see Contreras (n 2) 279–89; Geradin and Katsifis (n 8) 
616–17.2Errore. Il segnalibro non è definito. 
146 Unwired Planet (n 9) [97].9 
147 Huawei v ZTE (n 4) [65]4–[67]. 
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on deposit, together with accounts of its continuing use, it supplies tangible evidence of 
willingness and creates an identifiable source of payment if the SEP owner ultimately succeeds. 
It therefore mitigates hold-out without assuming that the implementer’s continued use is 
licensed.148 Unlike an interim global licence, security can be calibrated to the patents, territories, 
products and plausible royalty exposure in dispute without requiring the court to select a 
provisional value for the entire worldwide portfolio. Methodologically, security can protect the 
SEP owner against uncompensated use without turning the parties’ litigation positions into a 
temporary global price anchor or creating incentives to submit strategically extreme offers that 
then form the basis for the midpoint approach used by UK courts.149 Crucially, security does not 
change the legal character of continued use. It does not authorise that use, create a provisional 
global rate, or give the implementer a ready argument that foreign injunctions are unnecessary 
because the portfolio has been temporarily licensed. A foreign court applying Huawei v ZTE can 
still assess willingness, compliance and proportionality on the merits before it. 

The comparative analogies sometimes invoked in support of interim licensing do not remove this 
difficulty. Bonadio and Solanki rely on examples such as provisional compulsory licences, Indian 
interim royalty or interim rent in landlord-tenant disputes to show that courts often permit 
continued use against interim payment while rights remain contested.150 Those examples show 
that interim financial protection is familiar and often justified, but miss the jurisdictional 
dimension distinctive to non-consensual interim global SEP licences. A landlord-tenant interim 
rent order concerns premises before the court and does not purport to govern the tenant’s 
occupation of premises in multiple jurisdictions simultaneously, while other forms of interim 
compulsory licensing operate within a single legal system. In contrast, a global interim SEP 
licence may affect how other courts assess infringement, willingness, proportionality and the need 
for injunctive relief before those courts have ruled. The analogies, therefore, cannot support the 
imposition of a global interim arrangement by a court whose jurisdictional anchor is a single 
national patent. The better approach is security-first rather than licence-first: courts can protect 
the SEP owner against uncompensated use without converting interim protection into a device of 
global forum priority, leaving other courts free to determine the dispute before them. 

 

148 The calibration of security to the contested portfolio is an underexplored practical question. The Huawei v ZTE 
requirement of ‘appropriate security’ is necessarily portfolio-specific: it must cover the royalty rate that a court is 
likely to find FRAND for the implementer’s use of the relevant patents in the relevant territories during the relevant 
period. Where the parties disagree on rate, currency and portfolio scope, the court may need to make a provisional 
assessment of the range of likely outcomes and set security accordingly. That assessment need not be a final FRAND 
determination; it is closer to the kind of interim quantification familiar from freezing order practice. The advantage 
of this approach is that it preserves the factual predicate for foreign patent enforcement without requiring the English 
court to declare a global licence or specify global terms prematurely. On the midpoint methodology, see Panasonic 
CA (n 10) [99]–[100] and [104]–[111]; Lenovo CA (n 10) [156]; TP-Link (n 65) [22]–[24]. 
149 In Panasonic and Lenovo, the interim royalty was fixed at the midpoint between the parties’ competing figures. 
Because that method takes the parties’ positions as its inputs rather than an independently adjudicated portfolio value, 
its repeated use may encourage strategic anchoring through artificially high demands or low offers; see Panasonic 
CA (n 10) [99]–[100]; Lenovo CA (n 10) [156].  
150 Bonadio and Solanki (n 15) 14–16 (SSRN pagination). 
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Huawei v ZTE is sometimes invoked as though it mandates interim licensing. It does not.151 It 
establishes a reciprocal conduct sequence under Article 102 TFEU. Within that sequence, security 
protects the SEP owner’s financial position; it is not a step towards a provisional global licence. 
A court-created interim licence with global scope needs separate justification: consent, contractual 
entitlement under the applicable SDO law, or a jurisdictional foundation adequate to the breadth 
of the relief. 

The English cases already suggest a scale of interim responses. Consent-based interim licences 
are least problematic, as TP-Link shows.152 Security and escrow are stable because they are 
supported by Huawei, do not alter legal status, and leave foreign courts free to conduct their 
remedial assessment. Acer confirms that a neutral arbitral offer providing immediate adjustable 
access can perform a similar function by removing the hold-up justification for non-consensual 
interim licensing without requiring English final determination.153 Non-consensual interim global 
licences affecting foreign enforcement require the strongest justification, such as bilateral 
undertakings to accept English final determination, as in Panasonic and Lenovo, or equivalent 
consent elements. 

5.3 Beyond judicial self-help: SDO reform, arbitration and coordinated interim mechanisms 

The English torpedo and counter-torpedo cycle reflects a coordination failure that case law cannot 
fully cure. Courts must decide the disputes before them, and those decisions inevitably alter the 
parties’ positions elsewhere. The deeper problem is the absence of an accepted framework 
governing pre-license standards use, interim compensation and parallel enforcement while the 
final terms of a global SEP licence remain unresolved. Judicial self-help through provisional 
remedies is a second-best response to that institutional gap. 

SDO policies could do more,154 without requiring the technical bodies themselves to adjudicate 
disputes. As section 3.2 showed, ETSI clause 6.1 requires an undertaking to license on FRAND 
terms, but it does not specify adjudicative priority, interim security, currency, adjustment clauses 
or the treatment of continued use pending final determination. A model interim security 
framework would reduce the need for courts to fill the gap through provisional remedies. ITU-T 
and IEEE policies present comparable gaps and reform opportunities.155 In line with the DVB 

 

151 Huawei v ZTE (n 4) [60]–[71]. The judgment does not define ‘appropriate security’ with precision, but the concept 
is calibrated to the specific dispute: it must cover the contested royalty for the relevant patents and territories for the 
period of continued use, and it must be provided in a way that is practically accessible to the SEP owner if the 
implementer’s counter-offer is ultimately found insufficient. See also Samsung CA (n 11) [84]–[87]; Acer CA (n 25) 
[75]–[80]. 
152 TP-Link (n 65) [5]Errore. Il segnalibro non è definito.–[8]. 
153 Acer CA (n 25) [74]Errore. Il segnalibro non è definito.–[93]. 
154 Enrico Bonadio and Mahak Kansara, ‘Unwired Planet v Huawei: Global Rate Setting Begins in the UK’ in Jorge 
L Contreras (ed), FRAND Cases in Context (Edward Elgar 2026) 95–96; Jorge L Contreras, ‘Global Rate Setting: A 
Solution for Standard-Essential Patents?’ (2019) 94 Washington Law Review 701. 
155 SDO policy reform faces collective-action and jurisdictional constraints. ETSI, ITU-T and IEEE operate under 
different governance structures, and their IPR policies are subject to different governing laws (French, Swiss and US 
law respectively). Any reform of interim security mechanisms or dispute-resolution routes would require consensus 
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experience, IPR policies could endorse optional model clauses or protocols addressing notice, 
disclosure, security, reciprocal standstills and neutral determination, though any SDO reform 
would have to overcome governance and collective action constraints.156 

The WIPO Mediation Pledge for IoT SMEs is a recent example of a limited institutional approach. 
Participating SEP owners undertake, before initiating litigation or equivalent proceedings against 
qualifying IoT SMEs, to offer confidential WIPO mediation concerning the proposed licence.157 
If the offer is accepted, both sides refrain from commencing covered proceedings while mediation 
continues. SMEs have thirty days to accept, while SEP owners may require completion within six 
months and bear two-thirds of the mediator and administration fees subject to a reasonable cap. 
The Pledge therefore creates a structured cooling-off period without determining the merits or 
compelling agreement. Its reciprocal and time-limited standstill, neutral process, proportionate 
allocation of costs and preservation of both parties’ substantive positions could inform broader 
model protocols, possibly adding security mechanisms where standardised technology is already 
used during the mediation. 

Arbitration is the most immediate alternative to judicial self-help, and Acer v Nokia states useful 
conditions.158 An arbitral offer may satisfy the licensing commitment if it provides immediate 
(F)RAND access, a genuinely neutral adjustment mechanism capable of producing a binding 
result within a defined timeframe, and no condition that the implementer abandon existing court 
proceedings in a way that would leave it unprotected if arbitration fails.159 Courts and SDOs can 
use those conditions as a baseline, encouraging neutral mechanisms through case-management 
stays and costs incentives rather than escalating anti-suit or anti-interim licence measures.160 

The Patent Mediation and Arbitration Centre (PMAC) of the UPC provides the most significant 
recent institutional development. Established under Article 35 UPCA and inaugurated in June 
2026, the PMAC has adopted dedicated rules for mediation, arbitration, expert determination and 
SEP/FRAND disputes. Its rules address several of the issues behind interim licence litigation, 

 

among members with divergent interests; see generally Jorge L Contreras (ed), The Cambridge Handbook of 
Technical Standardization Law: Competition, Antitrust, and Patents (CUP 2017) 291–315; Rudi Bekkers and others, 
‘Intellectual Property Rights, Technical Standards and Standardisation Organisations’ in Bronwyn H Hall and Nathan 
Rosenberg (eds), Handbook of the Economics of Innovation, vol 2 (North-Holland 2010) 835–42. 
156 Carter Eltzroth, ‘IPR Policy of the DVB Project: Negative Disclosure, FR&ND Arbitration Unless Pool Rules 
OK, Part 1’ (2008) 6(2) International Journal of IT Standards and Standardization Research 21, 35–37. Under art 
14.7 of the DVB Memorandum of Understanding, disputes between DVB members concerning the terms and 
conditions of licences arising from the DVB licensing undertaking are subject to ICC arbitration, subject to the patent-
pool provisions in art 14.9; Justus Baron and others, Making the Rules: The Governance of Standard Development 
Organizations and Their Policies on Intellectual Property Rights (Publications Office of the European Union 2019) 
122–25, 149–57 <https://doi.org/10.2760/48536>. 
157  World Intellectual Property Organization, ‘WIPO Mediation Pledge by SEP Holders to IoT SMEs’ 
<https://www.wipo.int/amc/en/center/specific-sectors/ict/frand/wipo_mediation_pledge_sep_to_smes.html> 
accessed 24 June 2026. 
158 Acer CA (n 25) [75]–[88], [91]–[94].Errore. Il segnalibro non è definito. 
159 Earle (n 14) 11–15 
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making submission agreement easier to formulate and operationalize.161 Article 48 of the PMAC 
Arbitration Rules permits the parties and tribunal to define a FRAND dispute to include the 
temporary determination of selected licensing terms pending final determination by the tribunal 
or a competent court. The same provision contemplates representative patent sampling, 
essentiality assessment, royalty methodology, territorial scope and the determination of selected 
licence terms. Articles 24 and 25 permit proportionate interim measures, including measures 
preserving the status quo or assets from which an award may be satisfied, and allow the tribunal 
or emergency arbitrator to require appropriate security. Article 50 allows the parties to agree to 
stay parallel patent, competition or regulatory proceedings or to refrain from seeking or enforcing 
injunctions. The PMAC framework therefore institutionalises, on a consensual basis, many of the 
functions that English interim licence declarations and European anti-interim licence injunctions 
seek to perform unilaterally.  

Coordination is harder where the parties have not agreed to a common process. The limiting 
criterion should instead be drawn from English anti-suit case law itself, which recognises that a 
formally in personam order interferes with the process or potential process of a foreign court and 
therefore requires caution, a sufficient connection with the English forum and a recognised 
justification such as enforcement of an agreed forum, prevention of oppression or protection of 
the court’s own process. Non-consensual anti-interference should be exceptional, tied to 
proceedings properly before the issuing court and no broader than necessary to prevent a concrete 
impairment of those proceedings. Applied symmetrically, that criterion asks English courts 
whether interim licensing is necessary to protect an adjudicative function rather than to obtain 
practical priority over foreign enforcement, and asks European courts whether an AILI protects a 
specific local proceeding rather than suppressing a legitimate foreign FRAND or contractual 
claim.162 

On that basis, the more stable framework is consent-based global determination where possible, 
security as the ordinary interim default, and narrowly tailored anti-interference only where a 
foreign measure would otherwise impair a concrete adjudicative function. 

 

161 Administrative Committee of the Unified Patent Court, Mediation Rules of the Patent Mediation and Arbitration 
Centre (Decision of 24 April 2026, D-AC/06/04112025_rev.2_E) <https://www.pmac-
upc.org/sites/default/files/upc_documents/D_AC_06_04112025_rev.2%20Mediation%20Rules_EN.pdf> accessed 
24 June 2026; Administrative Committee of the Unified Patent Court, Arbitration Rules of the Patent Mediation and 
Arbitration Centre (Decision of 24 April 2026, D-AC/07/04112025_rev.2_E) arts 24–25, 48, 50 <https://www.pmac-
upc.org/sites/default/files/upc_documents/D_AC_07_04112025_rev.2%20Arbitration%20Rules_EN.pdf> accessed 
24 June 2026; Administrative Committee of the Unified Patent Court, Rules on Expert Determination of the Patent 
Mediation and Arbitration Centre (Decision of 24 April 2026, D-AC/08/04112025_rev.2_E) <https://www.pmac-
upc.org/sites/default/files/upc_documents/D_AC_08_04112025_rev.2%20Expert%20Determination%20Rules_EN.
pdf> accessed 24 June 2026. 
162 Deutsche Bank AG v Highland Crusader Offshore Partners LP [2009] EWCA Civ 725, [2010] 1 WLR 1023 [50]; 
Société Nationale Industrielle Aérospatiale v Lee Kui Jak [1987] AC 871 (PC) 892–96; Airbus Industrie GIE v Patel 
[1999] 1 AC 119 (HL) 138–40; Amazon.com Inc v InterDigital VC Holdings Inc [2025] EWHC 3170 (Pat) [92]–
[104]; Acer HC (n 25) [392]–[395]; Geradin and Katsifis (n 8) 604–05, 616–17. 
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6. Conclusion 

The Italian torpedo worked through delay. The English torpedo works through acceleration. It 
seeks to make the English interim licensing process dispositive of parallel proceedings Where a 
party invokes English FRAND jurisdiction to obtain a worldwide interim licence declaration 
before other courts have ruled on infringement, validity, willingness, proportionality, or remedies, 
the practical value of those proceedings may be altered before the courts seised of them have had 
the opportunity to apply their own patent, competition, and procedural rules. That is the structural 
problem this article has sought to identify and address.Global interim licensing operates on a 
contested and incomplete legal basis. Unwired Planet allowed English courts to determine global 
FRAND terms by linking the worldwide licence to relief for infringement of a valid UK SEP. 
Interim licence declarations regulate worldwide use at a very early stage, while portfolios, validity 
challenges, essentiality disputes, and foreign remedies may all still be contested. The declaratory 
form should not obscure the practical force of such relief. A provisional licence may present itself 
as a holding measure, but its commercial effect can be to drain foreign proceedings of urgency or 
remedial significance before those proceedings have run their course, which is precisely the 
priority-seising function that a torpedo is designed to perform. 

The recent English authorities also map internal limits of the UK jurisdiction. They run from the 
consensual, friction-free case at one end to the non-consensual assertion of worldwide priority at 
the other. The later decisions restrained the trajectory towards an adjustable RAND licence backed 
by neutral arbitration without requiring submission to English rate-setting, removing the hold-up 
justification for non-consensual interim licensing without reproducing its forum-priority effects. 

The European response could raise symmetrical concerns. Where a non-consensual foreign 
interim licence creates a concrete risk of disabling proceedings already before a German court or 
the UPC, an AILI protects an existing adjudicative function against an external measure directed 
at its practical effectiveness. That sequence may strengthen its defensive justification, particularly 
where the scope of the order is territorially confined to the patents and remedies before the issuing 
court. This is the case of the Munich and UPC orders issued in the InterDigital v Amazon saga. 
But AILIs must remain limited to prevent the identified interference and leave intact foreign 
FRAND adjudication, consensual arbitration, settlement discussions and contractual claims that 
do not materially impair the European proceedings. They must also account for the implementer’s 
access to an effective FRAND remedy, the adequacy of any security and the proportionality of 
the patent relief sought. If used to suppress legitimate foreign proceedings, AILIs would cease to 
be defensive instruments and could become counter-torpedoes: priority-seeking in the opposite 
direction, with systemic costs of their own, although the English torpedo creates the distortion 
and the European responses react defensively 

The governing question should therefore be functional rather than categorical: does the 
provisional measure preserve adjudication, or does it seize priority? The distinction matters 
because it applies symmetrically. A measure preserves adjudication when it protects 
compensation, maintains assets, prevents abusive escalation, or ensures that a final judgment will 
have practical effect. It seizes priority when its utility depends on draining another competent 
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proceeding of legal or commercial significance before that court has reached its own conclusions. 
Interim global licences, AILIs, AASIs, and anti-enforcement orders can all be assessed against 
that criterion, and none is immune from it. 

Security will often be the most effective and FRAND-compliant interim response. It answers 
hold-out and hold-up, without encroaching on party autonomy, changing the legal character of 
worldwide use, creating a provisional global rate, or pre-empting the remedial choices of any 
foreign court. 

Non-consensual interim global licences should accordingly remain exceptional. Where they rest 
on consent, or a genuinely neutral adjudication mechanism, or where a recognised jurisdictional 
basis is accompanied by a contractual and proportionality justification adequate to worldwide 
effects, the private international law objection is substantially weakened. Where they do not, such 
as where the jurisdictional anchor is a single national patent and the parties have not agreed to an 
English final determination, their practical effect is to claim worldwide procedural priority before 
other courts have decided the matters properly before them.  

SEP litigation will continue to strain the fit between territorial patents and global standards for as 
long as the underlying institutional coordination failure persists. No unilateral procedural device 
can resolve that tension, and attempting to do so by escalating remedial reach only relocates the 
problem while adding costs. The feasible task is to prevent provisional relief from deciding in 
practical terms questions that should be resolved through adjudication, agreement, or arbitration 
on a proper foundation. The answer to the English torpedo is not another torpedo in the opposite 
direction. It is to defuse priority-seeking remedies by insisting on consent, jurisdiction, security, 
and proportionality, and to recognise that the most credible legal system in global FRAND 
litigation will not be the one that fires first, but the one that declines to let interim relief settle the 
war before the competent courts have been heard. 


