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I Introduction

Artificial intelligence (Al) avatars are taking over the digital stage. The term refers to Al-
generated voices or appearance (likenesses) that are used to create videos, images or audio
which are highly similar to existing, real-world individuals. Such avatars are used as news
reporters, e-commerce live-streamers, and even GPS navigators.

For performers, celebrities, and influencers, Al avatars open new opportunities to
commercialize their voices and likenesses. Some are interested to pursue this in exchange for
money, publicity, or increased efficiency at work. For example, in January 2024, SAG-AFTRA,
amajor U.S. performers’ union, concluded a landmark Al voice agreement with a leading voice
synthesis company, Replica Studios.!

However, not everyone is as optimistic. Performers’ unions in the U.K. have raised concerns
about the lack of protection for licensors, i.e. the depicted persons in such agreements. Equity,
the leading trade union for performers in the U.K., argues that performers are not currently
fairly compensated for their contributions to Al-generated voices or likenesses that mimic
them.?

Beyond fair and equitable compensation, another pressing concern is the use of Al avatars
to defame or insult the individuals that they represent. For instance, an Al avatar of British
actor Dan Dewhirst was used in a political propaganda campaign against his wishes.?

To address these challenges, well-drafted licensing agreements are essential. A licensing
agreement is a legal arrangement in which one party grants another party the right to use certain
intangible asset under specified terms and conditions.* Such agreements can enhance an
individual’s ability to profit from their Al avatars while protecting themselves from mental
distress or reputational harm. This article provides guidance to performers on how to utilise
effective licensing agreements to protect their rights in relation to their Al avatars in the
European Union (EU).

II Legal Protection for the Creation and Use of AI Avatars
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This chapter examines the extent to which performers can control the creation and use of Al
avatars that represent them in the EU. In general, they may control such activities through
personality rights, intellectual property rights, and data subjects’ rights.

A. Creation of AI Avatars

The creation of Al avatars begins with videos or images of a person’s face, or audio of a
person’s voice. These materials are then fed into Al systems to create synthesized voices or
likenesses. Sometimes, pre-recorded files are used. Other times, service providers ask users to
record new video or audio clips under specific conditions. For example, Speechify, a world
leading voice cloning company, asks users to record a one-minute audio clip without any
background noise, long pauses, or laughter. This ensures the quality and authenticity of the
voice clones that are generated.’

i. Performers’ Rights

Videos, audio, and images used to create Al avatars may be protected by performer’s rights
in certain circumstances. Performers’ rights are neighboring or related rights to authors’ rights.
The common goal of performer’s rights and authors’ rights is to promote the creation and
distribution of creative works. Performers play a key role in bringing works to life, thereby
amplifying their reach. In return, performers are granted a bundle of economic and moral rights
over the recordings of their performances. However, as performers are considered to be less
important than authors in making creative contributions, performers’ rights are often more
limited than authors’ rights.

Three Directives primarily establish performer’s rights in the EU: the Rental and Lending
Rights Directive,® the InfoSoc Directive,” and the Digital Single Market Directive (CDSM
Directive).® Performers’ rights are partially harmonized in the EU under the three Directives.
While these directives confer certain rights to performers in relation to their work, which will
be addressed below, they fail to provide a clear definition of some key questions such as who
a performer is and what constitutes a performance.

These questions are rather addressed by several international agreements that are binding
on the EU. Under the Rome Convention® and the the WIPO Performances and Phonograms
Treaty (WPPT), “performers” are broadly defined as “actors, singers, musicians, dancers, and
other persons who act, sing, deliver, declaim, play in, interpret or otherwise perform literary or

artistic works”,!? and “expressions of folklore”.!! These literary or artistic works are either
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protected by copyright or have already fallen into the public domain.!? Put simply, performers
are communicators of works. If someone reads a newspaper, sings a song, or acts in a drama,
they are performers. The activities of performers are considered to be performances.'?

After discussing the scope of performances under applicable law, we will explore their role
in creating Al avatars. To create an Al voice clone, it is necessary to first capture an individual’s
authentic voice. This can be done by extracting voice data from publicly available recordings
of their speech. Alternatively, the individual can record a verbal reading of a text. If the text or
speech in question is or has been protected by copyright, the individual enjoys performers’
rights over the audio recording.

Under the Infosoc Directive and the Rental and Lending Rights Directive, performers are
granted economic rights over recordings of their performances. These rights enable performers
to prevent others from copying or sharing their performances online without their
authorization.'* However, there are exceptions to these exclusive rights, such as the text and
data mining exceptions under Articles 3 and 4 of the CDSM Directive.'® These provisions may
allow for the online scraping of publicly available performances for purposes of generating
new information based on analysing text and data. Nevertheless, performers can choose to opt
out if they do not wish their performances to be extracted and processed for commercial
purposes.'® This means performers have rights to block unauthorized commercial uses of their
performances for creating Al avatars.

In practice, however, actors often assign their economic rights in TV series and movies to
the producers from the very beginning.!” As a result, some performers may not have ownership
over the recordings of their performances. Instead, these rights are owned by corperations such
as film producers, music production companies or talent agencies.

In conclusion, while performers’ rights should protect performers against unauthorized use
of their performances for the creation of Al avatars, the reality is more complicated. Many
performers have already assigned these rights to producers or other content owners. As a result,
performers’ rights are often insufficient to fully protect their legitimate interests against Al
exploitation.

ii. Data Subject’s Rights

Fortunately, to overcome the shortcomings in protection provided by performance rights,
performers can secure additional protections under the General Data Protection Regulation
(GDPR).'® Under Article 4(1) of the GDPR, personal data is defined as “any information
relating to an identified or identifiable natural person.” Performances often include facial data,
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voice data, or body movement data. If such data is linked to an identifiable individual—such
as a specific performer—it qualifies as personal data under the GDPR. As data subjects,
performers can prevent others from using their performances without consent.

Even if performers have assigned all their economic rights related to movies, music, or other
recordings, they still retain their data subject’s rights under the GDPR. These rights cannot be
waived, as they are fundamental rights attached to individuals.

Under the principle of purpose limitation under the GDPR, any personal data shall be
collected for specific purposes and cannot be “further processed in a manner that is
incompatible with those purposes.” !° Therefore, a consent for a specific use does extend to
other purposes. For example, Christoph Waltz, an Austrian actor, starred in the 2011 comedy
Carnage. Even if Waltz approved the use of his performance in Carnage for film distribution,
he did not agree that his likeness or voice could be used to create Al avatars. The same applies
to short videos or audio clips shared by influencers or internet users online.

Therefore, the GDPR adds a crucial layer of protection for performers, particularly when
they have assigned their performers’ rights to third parties. Creators of Al avatars must obtain
consent directly from performers, and not only from copyright owners, to avoid legal risks.

In short, performers’ rights and data subjects’ rights work together to prevent unauthorized
creation of Al avatars. This ensures performers retain control over their voices and likenesses,
even when they exist in publicly available performance.

B. Uses of AI Avatars

Once an Al avatar is created, it is primarily used for “digital casting”. This term refers to
the creation of scenes or sounds that would typically require human performance, but are
produced without any human inputs.?® Al avatars are now widely used in various digital
services, including advertising, news broadcasting, film production, and online education. For
example, Bruce Willis’ digital avatar appeared in a commercial, where he was “kidnapped” in
a playful action scene.?!

Furthermore, Al avatars have the potential to perform tasks that may exceed human capacity.
For instance, an Al-synthesized voice featuring a popular singer may sing songs beyond the
singers’ real vocal range. Similarly, a voice clone that mimics a real-world journalist can deliver
reports in languages that the journalist does not speak.

i. No Performers’ Rights in AI Avatars’ Performance

Do performers’ rights protect Al avatars’ performances? No, because performers’ rights
apply only to the recordings of real-life performances, not virtually created ones.?? A
performer’s Al avatar may appear to narrate a story, sing a song, or perform a show, when in
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reality, the real-life performer did not actually participate in the performance. Imagine a song
that sounds exactly like it is being sung by The Weeknd and Drake. That is what happened
with the song “Heart on My Sleeve”, which went viral as many believed the artists were behind
it.?3 In reality, the voices in the song were generated by Al Since neither of the artists actually
performed the song, no performers’ rights could be claimed over it.

ii. GDPR and Personality Rights

The GDPR plays a key role in preventing unauthorized uses of Al avatars. Many studies
conclude that identifiable deepfakes qualify as personal data.?* This is the case for most Al
avatars, as the purpose to create them is to mimic real-life individuals, and bring their identity
to mind. Performers can thus control how their Al avatars are used and shared online. Even if
consent is initially given, it is not necessarily permanent. Individuals can withdraw consent at
any time and demand the removal of content involving their Al avatars.

Additionally, many EU countries, including Germany, recognize personality rights which
protects individuals’ moral spheres. Personality rights protect individuals’ images and other
personal attributes from being misused. For instance, under Article 22 of the UrhG,?
individuals are granted the right of image to stop others from publishing or distributing their
photos or videos without their consent. The general personality right under German civil law,
which is created by judges in jurisprudence, provides catch-all protection for other personal
attributes, such as voices. In light of this, if a German actor’s voice clone is used in an online
course without their consent, they can require the uploader to remove it from certain platforms.

In conclusion, performers have significant control over the creation and use of Al avatars
through performers’ rights, data subjects’ rights and personality rights. This legal toolbox
ensures that performers have rights over their image and voice, their performances, and any
associated data, all of which may not be used without authorization. For such use to be lawful,
these rights must be licensed through agreements that clearly define the scope of use and
provide a fair renumeration. In the absence of such agreements, performers can prevent
unauthorized uses of their likeness or voice. Together, these rights form a strong legal
foundation for performers to manage how their identities are used in the digital world.

III AI Voice or Likeness Agreements in a Nut Shell

This section will assess the key terms in the licensing agreements to create and use Al voices
or/and likenesses.

A. Types of Al Voice or Likeness Agreements

Typically, there are two types of Al voice or likeness agreements: (1) performance
agreements; and (2) endorsement agreements. In performance agreements, the licensor grants
the licensee the right to use their image or voice in creative or entertainment content, including
films, TV shows, video games, news reporting, etc. Usually, licensors are performers, voice
actors, models, and news reporters. Licensees are mostly film studios, TV producers, or media
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companies. For example, in 2023, SAG-AFTRA updated its model performance agreement to
include specific provisions on Al-generated voices and likenesses.?® This reflects the growing
role of Al technology in the entertainment industry.

In endorsement agreements, the licensor grants the licensee the right to use their name,
image, or voice to promote a product or service. Typically, licensors are influencers or
celebrities with public recognition, while licensees are companies seeking to market their
products, services, or strengthen their brand reputation. These agreements enable brands to
leverage the credibility and appeal of well-known personalities for consumers to better connect
with their target audience.

B. Consent: Revocable or Irrevocable?

In Al voice or likeness agreements, licensors often agree that their voice or face clones will
be used for specific purposes. In this context, in addition to IP, personality rights, and the GDPR,
contract law shall apply. Consent is the cornerstone of these agreements. As a general rule
under contract law, consent cannot simply be revoked without breaking the contract. However,
licensors may have rights to revoke their consent under certain conditions.

Al voice or likeness agreements may include provisions regarding the processing of
personal data. Under Article 7 of the GDPR, a data subject can revoke consent at any time. If
consent is withdrawn, businesses may rely on “legitimate interests” to continue processing the
data. However, the Meta case demonstrated that “legitimate interests” are interpreted
narrowly.?” This interpretation discounts the size of financial investments made by data
controllers,?® such as licensing fees. In light of the Meta case, licensees can hardly continue to
exploit licensors’ digital avatars once they decide to end the agreement. As consent is easily
revocable under the GDPR, the agreement on the use and creation of Al voice or likeness can
be terminated at any moment.

By contrast, in some countries like Germany, personality rights make it more difficult to
revoke consent. Courts typically balance the licensee’s financial investment against the
licensor’s moral interests. Revocation is only permitted for valid reasons, such as a change in
beliefs that affects the licensor’s dignity or integrity. For example, in the German Landlady
case, a model consented to the publication of nude photos without clear usage terms.?’ Later,
she changed her mind and attempted to revoke consent. ** However, since she failed to prove
that her views on nudity had changed, the court ruled against her. 3! Overall, compared to
personality rights, the GDPR is more favorable to licensors, i.e., the depicted individuals,
regarding the revocability of consent.*

In light of the above, an important question arises: which will decide whether consent is
revocable or not in an Al voice or likeness agreement—the GDPR or national laws? As a
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principle, the GDPR, as EU law, takes precedence over national law. Hence, licensors can leave
Al voice or likeness agreements at any time by withdrawing their consent under Article 7 of
the GDPR. At the same time, the exception under Article 85 of the GDPR provides broad
leeway for national laws to apply in cases related to journalistic, scientific, artistic, or literary
purposes. Hence, if voice or face clones are distributed for “journalistic, scientific, artistic, or
literary purposes”, licensors have less freedom in opting out of licensing agreements. The
interpretation of “journalistic, scientific, artistic, or literary purposes” is one of the most
contentious issue in the GDPR. Accordingly, it is unclear under what circumstances consent is
revocable in an Al voice or likeness agreement. This uncertainty needs to be addressed on a
case-by-case basis.

In conclusion, licensors can easily withdraw consent in an Al voice or likeness licensing
agreement if the agreement does not serve for journalistic, scientific, artistic, or literary
purposes. Businesses must be aware of the risks of unexpected contract termination before
concluding agreements to create and use Al avatars. Such risks may discourage entertainment
industries from exploiting Al voices or likenesses.

C. Is A Blank Consent Valid?

A blanket consent to use Al avatars is often considered invalid. For example, imagine a
voice actor agrees that an Al voice cloning company can create and use their voice clone. This
company then uploads the voice clone to its platform, allowing users to generate recordings of
any text. This broad, unspecified use is typically invalid under the GDPR, which requires
consent to be “freely given, specific, informed, and unambiguous.” A blanket consent fails this
test because it does not specify how, where, or for what purpose the voice clone will be used.

The Meta case reinforced that consent must align with the reasonable expectations of data
subjects.?? For example, if a celebrity only expected his voice to be used for audiobooks but it
is used for political advertisements, the consent would be invalid.

In contract negotiations, for any consent to be valid, it is advisable that the contract includes
a reasonably specific description of the intended use of Al avatars. The description may include
the purpose, media types, and duration of use.

D. Common Contractual Rights for Licensors

In 2023, the UK actor, Dan Dewhirst, agreed to let his Al avatar serve as a digital news
anchor. 3* Later, he was shocked to discover his synthetic-self delivering fake political
propaganda online. While legal remedies under civil law might be available, the damage to his
reputation was already done. The right to reserve objection allows licensors to object to specific
performances or commercials. For actors like Dewhirst, this right helps to prevent such
reputational risks before they occur.

The right to reserve objection safeguards a person’s right to how their image and voice will
be used, protects their reputation, preserves the commercial value of their image or voice, and
ensures quality over one’s image and voice use. In live performances, actors are able to have
at least a general idea about how they are portrayed. Al-generated content, however, can be
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created and distributed without their direct involvement. Once an Al likeness or voice is
developed, licensees can use it in various content without asking further input from licensors.
This lack of oversight means licensors may be portrayed in ways they never anticipated. This
reinforces the importance of the right to reserve objection in protecting their reputation and
integrity. This right allows licensors to review, approve, or reject how their Al avatar is used
before it is publicly released.

IV Conclusion

Performers retain strong control over the creation and use of Al avatars through IPRs, data
subjects’ rights, and personality rights. By incorporating purpose-limited consent, suitable
payment calculation methods, and key contractual rights, performers can safeguard their
economic and moral interests in a licensing agreement for Al avatars.
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