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A generation of
counterfeit
consumers:

an interview
with the EUIPO

The Trademark Lawyer sits down with Julio Laporta, Head of Communication
and Spokesperson at the EUIPO, to discuss the findings of the latest survey
that showed that one in two young Europeans have purchased counterfeits

in the last year.
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INFRINGEMENT LIABILITY WITH Al

Liability for trademark
Infringement involving
artificial intelligence

Gabriele Engels, Counsel at DLA Piper, questions infringement liability
for Al processes, such as grocery delivery item replacement.

regulation being unveiled this summer and

the EU's continuing efforts to tackle the
same question, it is time to examine the status
quo of Al liability, especially regarding trademark
infringements. This article examines the existing
liability regimes as well as the case law on
trademarks and analyses their suitability for Al
systems. In doing so, two sources of possible
trademark infringements are illustrated; Al-
assisted grocery delivery services and the EUIPO's
image-based trademark search tool “eSearch
plus”.

In light of the UK's policy paper on Al

What is Al?

As a uniform definition does not exist, the term
“artificial intelligence” (Al) is used inconsistently
to describe various applications associated with
human intelligence. Generally, Al systems can
be classified as such if they are “capable of
learning”, comparable to the problem-solving
and decision-making abilities of the human mind.
One of the most important capabilities of Al
systems lies in the recognition and classification
of patterns and rules in data sets. The characteristics
of an Al application are then further defined
according to (i) the functions it pursues and (ii)
the environment in which it operates. Everyday
examples range from facial recognition software
for smartphones, over Google Maps, to the
algorithms which prompt suggestions for search
queries.

Legislative approaches

A decision is currently being made at the EU
level as to whether the adaptation of existing
liability rules is sufficient to address the newly
arising challenges posed by Al or whether the
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Gabriele Engels

Instead

of the
universally
applicable,
risk-based
approach
which
addresses
all Als, the
policy paper
suggests a
sector-based
approach.

introduction of an Al-specific liability regime is
necessary. The proposal for a Regulation on
Artificial Intelligence® contains a broad definition
of Al as a software-based technology that
generates an output based on interactions
with its environment. This Al Regulation then
distinguishes between four risk categories:
Unacceptable, high, low, and minimal risk. Low
and minimal risk Als, such as chatbots or spam
filters respectively, are not subject to any special
obligations and must only comply with trans-
parency requirements. By contrast, systems with
an unacceptable risk (often deployed in scenarios
in which fundamental rights are significantly
affected, e.g., facial recognition programs that use
real-time biometric data for law enforcement
purposes) are prohibited entirely. The focal point
of the Regulation, however, lies on so-
called high-risk Al systems, which must meet
strict requirements. Examples include security
components contained inside other products
(e.g., drones).

This purely risk-based approach, which operates
independently from fault, automatically triggers
the obligation to comply with specific require-
ments aimed at preventing rights violations
when operating Al systems or placing them on
the market. However, the Al Regulation does
not address particularly relevant questions
surrounding intellectual property rights and
liability, especially where an Al is the actual
perpetrator of such infringements. These
include evidentiary issues such as proving the
existence of a defect in intangible products, as
well as a causal link between such a defect and
a harmful outcome. Similar difficulties arise around
the identification of the potentially liable party
and proving fault.
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