The English Torpedo? Global Interim SEP Licences, Territoriality and Defensive Anti-
Interference in Europe

Niccold Galli* & Giacomo Pailli®
Abstract

This article examines interim global SEP licence declarations in English FRAND litigation and
the defensive response of German courts and the Unified Patent Court. From the perspectives of
intellectual property law and private international law, it argues that such declarations may operate
as an “English torpedo”, giving English litigation practical priority over foreign proceedings.
They place SEP owners in a willingness trap: either accept an interim global licence that provides
implementers with a licence defence in infringement proceedings elsewhere, or refuse and risk
being characterised as unwilling licensors. The article contrasts the UK interim declarations with
European anti-interference orders grounded in territorial patent enforcement, access to courts and
EU competition law. It concludes that, absent consent or a recognised jurisdictional basis, security
or escrow should generally be preferred to non-consensual interim global licensing.

Key Takeaways

- Interim global licence declarations in UK SEP litigation may operate as an “English
torpedo” by placing SEP owners in a willingness trap that gives English proceedings de
facto priority over foreign patent adjudication.

- Neither the applicable SDO licensing undertaking nor competition law, without more,
provides the basis to impose on an SEP holder a pre-trial obligation to enter a provisional
worldwide licence.

- BSH Hausgerdte v Electrolux reduces the institutional vacuum justification for English
interim global declarations by showing that the Brussels framework can concentrate cross-
border infringement claims in general jurisdiction while preserving territorial validity
jurisdiction and non-interference discipline.

- European anti-interference measures are not counter-torpedoes where they are narrowly
confined to protecting a concrete adjudicative function before the issuing court and do not
suppress legitimate foreign FRAND or contractual claims.

- Where the immediate problem is continued SEP use pending FRAND adjudication, and
consent or general jurisdiction do not support an interim global licence declaration, the
ordinary interim response should be security, escrow or an interim payment without
licensing effect because such measures: 1) protect the SEP owner against uncompensated
use of its patented technology, 2) provide evidence of the implementer's willingness to
enter into a FRAND license, and 3) preserve each court's ability to determine the dispute
before it.
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Executive Summary
1. From the Italian torpedo to the English torpedo

Standard essential patent (SEP) disputes expose the geographical tension between the territorial
nature of patent law and the industry practice of licensing large portfolios of SEPs for globally
implemented standards. Fair, Reasonable and Non-Discriminatory (FRAND) and equivalent
licensing commitments before standard-development organisations (SDOs) apply within that
tension.! When negotiations for global SEP licenses fail, SEP owners enforce territorial patents
while implementers may challenge validity, essentiality, infringement and licensing terms in
several jurisdictions simultaneously. Within those disputes, courts might be asked to determine
whether the SEP holder’s global license offer, rather than a license offer limited to the court’s
own jurisdiction, is FRAND.

The recent English global interim licence declarations, a new construct developed in global SEP
disputes, add a new procedural dimension to SEP legal actions. Before the trial determining final
FRAND terms, the UK court is asked, often at an implementer’s request and sometimes without
any UK patent being asserted, to declare that a willing licensor is contractually obliged to grant a
provisional worldwide licence on terms set by the UK court, subject to later adjustment once final
terms are fixed. The developing line of authority from Panasonic v Xiaomi through Alcatel Lucent
v Amazon, Lenovo v Ericsson and Samsung v ZTE to Acer, Hisense and ASUS v Nokia shows the
device being tested across an expanding range of SDO frameworks, portfolio structures and
procedural configurations.? Although the declaration does not itself create a licence and is
formally less intrusive than an anti-suit injunction (ASI), it may create a SEP owner’s “willingness
trap” that threatens to reduce the commercial or remedial value of parallel infringement
proceedings. Refusal of court-endorsed interim terms risks supporting a finding of unwillingness,
bad faith or breach of the relevant SDO undertaking before UK and foreign courts, whereas
acceptance authorises worldwide use, weakens the practical value of territorial enforcement and
may lead the SEP owner to withdraw parallel proceedings altogether.? This construct can
therefore influence parallel patent proceedings without formally restraining them.

! ETSI Rules of Procedure, Annex 6 (ETSI Intellectual Property Rights Policy), cl 6.1; Guidelines for Implementation
of the Common Patent Policy for ITU-T/ITU-R/ISO/IEC (rev 4, 16 December 2022), pt I, c1 2.1; IEEE-SA Standards
Board Bylaws (2023), cl 6.2.

2 Panasonic Holdings Corp v Xiaomi Technology UK Ltd [2024] EWCA Civ 1143, [2025] RPC 2; Alcatel Lucent
SAS v Amazon Digital UK Ltd [2025] EWCA Civ 43, [2025] RPC 6; Lenovo Group Ltd v Telefonaktiebolaget LM
Ericsson (Publ) [2025] EWCA Civ 182, [2025] RPC 11; Samsung Electronics Co Ltd v ZTE Corp [2025] EWHC
1432 (Pat); Samsung Electronics Co Ltd v ZTE Corp [2025] EWCA Civ 1383, [2026] Bus LR 465; TP-Link Systems
Inc v Huawei Technologies Co Ltd [2026] EWHC 179 (Pat); Acer Inc v Nokia Technologies Oy [2025] EWHC 3331
(Pat); Acer Inc v Nokia Technologies Oy [2026] EWCA Civ 564; Acer Inc v Nokia Technologies Oy [2026] EWCA
Civ 604.

3 Panasonic v Xiaomi (n 4) [90]-[91]; Samsung v ZTE (n 4) [73].
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The article describes such a strategy as an “English torpedo”. By analogy with the "Italian
Torpedo,” which exploited lis pendens and judicial delay,* the English version uses early UK
declaratory relief to obtain practical priority in multinational disputes. An implementer seeks a
provisional global licensing framework in the UK before foreign courts dealing with territorial
patents have completed their assessment of infringement, validity, willingness, proportionality
and remedies. The resulting acceleration may challenge international comity, particularly when
relief is granted without bilateral consent or a jurisdictional foundation adequate to its worldwide
scope.

2. The jurisdictional foundation: Unwired Planet and the European alternative

In Unwired Planet, the UK Supreme Court affirmed that the English Patents Court has the
jurisdiction to determine global FRAND terms and condition a domestic injunction on the
implementer's acceptance of those terms.> This regime treats the worldwide license not as a direct
adjudication of foreign patent rights, but as a contractual response to the enforcement of a valid
and infringed UK SEP, justified by the underlying FRAND licensing commitment and the
industry reality of licensing multinational SEP portfolios.® The jurisdictional issue is that the
English court’s coercive leverage derives from the enforcement of a UK patent, even though the
licence may involve foreign patents and sales, SDOs licensing commitments and parties
unconnected to the UK.

That reasoning faces more resistance in implementer-led claims where the SEP owner has neither
asserted a UK patent nor submitted to the jurisdiction of the English court, yet the court is asked
to exercise its authority over a license to the SEP holder’s global patent portfolio. From a private
international law perspective, a critical distinction exists between general jurisdiction, most
clearly the defendant’s domicile or genuine submission, and special jurisdiction founded on a
limited territorial connection or service gateway.” General jurisdiction may legitimately justify
consideration of the defendant’s wider legal relationship with the claimant. Instead, a territorially
limited infringement claim or procedural gateway should not, without more, become a charter for
worldwide interim portfolio ordering.

The CJEU's ruling in BSH Hausgerdte v Electrolux provides a structural counterpoint. The CJEU
held that the court of the defendant’s domicile (i.e. a court of general jurisdiction) retains
jurisdiction over infringement claims concerning patents granted in other EU Member States even
where validity is raised as a defence. Validity as such remains within the exclusive jurisdiction of
the courts of the Member State of grant, and the infringement court may stay its proceedings if
appropriate. For third-State patents, the domicile court may consider validity only inter partes and

4 Mario Franzosi, ‘Worldwide Patent Litigation and the Italian Torpedo’ (1997) 7 EIPR 382; Mario Franzosi,
‘Torpedoes Are Here to Stay’ (2002) 33 IIC 154.

5 Unwired Planet International Ltd v Huawei Technologies (UK) Co Ltd [2020] UKSC 37 [58]-[67], [90]-[97].

¢ Unwired Planet International Ltd v Huawei Technologies Co Ltd [2017] EWHC 711 (Pat) [534], [543]

7 Council Regulation (EU) 1215/2012 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters (recast) OJ L351/1 (Brussels I bis), art 4(1), 24(4).



without affecting the foreign register or producing erga omnes effects.® This "partial-one-stop-
shop" model offers a disciplined form of jurisdictional coordination that respects territoriality and
limits interference with foreign adjudication while allowing the structured concentration of cross-
border disputes. Such a broad exercise of jurisdiction cannot be qualified as exorbitant, as the
court in question assert her general jurisdiction on the basis of a widely accepted criteria such as
the domicile of the defendant (the forum rei). Together with the UPC’s regional jurisdiction, that
structured European framework weakens the policy argument that English global licensing at all
is needed to fill a void in international patent enforcement.’

3. UK interim global licence declarations and their legal basis

Six interim-licence cases from 2024 to mid-2026, falling into two trilogies, move from procedural
innovation through generalisation to significant internal limitation. The first trilogy records
appellate expansion from first-instance reluctance to accept interim licence declaratory relief. In
Panasonic v Xiaomi, both parties had undertaken to enter the final global licence determined by
the English court. In that reciprocal submission context, the SEP owner’s pursuit of injunctions
in Germany and before the UPC was characterised as an objective breach of the good-faith
obligation arising from its ETSI’s FRAND commitment under French law. Reversing the first-
instance judgment, the Court of Appeal held that FRAND concerns both process and outcome,
and declared that a willing licensor would not refuse an adjustable interim payment while seeking
foreign injunctions to secure terms more favourable than those the UK court would determine.'”

The doctrine was then extended in Alcatel v Amazon to ITU-T standards governed by Swiss law,
but only at the pleading stage. The Court of Appeal held that the implementer had a real prospect
of establishing an entitlement to an interim licence and permitted amendments seeking both a
declaration and specific performance. It did not finally construe the Swiss-law RAND obligation
or order Nokia to enter a licence. The judgment, therefore, widened the procedural availability of
the claim without establishing the substantive entitlement asserted.'!

Lenovo v Ericsson marked the high-water mark, establishing that interim licence relief was not
confined to the reciprocal submission context of Panasonic.'? Ericsson had not asserted its patents
against Lenovo in the UK, had not requested an English FRAND determination, nor had
undertaken to accept an English FRAND determination. Only Lenovo had undertaken to take the
final licence fixed by the court. The Court of Appeal stated that Ericsson’s continued pursuit of
foreign injunctions objectively breached its duty of good faith under its ETSI obligation and
created hold-up pressure, capable of undermining the integrity of the English process. It treated

8 Case C-339/22 BSH Hausgerdte GmbH v Electrolux AB EU:C:2025:108, [41]-[52], [70]-[75].

° Agreement on a Unified Patent Court [2013] OJ C175/1, Art. 31; Regulation (EU) 542/2014 of the European
Parliament and of the Council of 15 May 2014 [2014] OJ L163/1.

10 Panasonic CA (n 5) [21]-[23], [74]-[102]; Panasonic Holdings Corp v Xiaomi Technology UK Ltd [2024] EWHC
1733 (Pat), [111].

1 Alcatel CA (n 5) [1]-[3], [45]-[80].

12 Lenovo CA (n 5) [126]-[157].



an interim licence as a 'ring-holding' tool designed to remove that pressure pending final
determination, notwithstanding Ericsson’s lack of consent to the English forum.

The second trilogy identifies important limits and confirms that a SEP Owner may comply with
its licensing obligation by offering immediate access on provisional terms linked to another
competent court or an independent tribunal. In Samsung v ZTE, both parties sought a global cross-
licence and had made interim offers, but disagreed whether adjustment should follow the final
English or Chongqing determination, preferred by the implementer and SEP owner respectively.
The Court of Appeal set aside the first-instance interim license declaration. It held that not
accepting the UK court’s interim license due to a preference for another competent global FRAND
forum is not, without more, evidence of unwillingness or bad faith. Without a legitimate and
substantiated objection to the non-UK forum, a SEP owner may pursue it. An interim license
declaration should not be used to make the English forum decisive in a contest between competent
courts where the dispute concerns forum preferences rather than supra-FRAND licensing.'?

TP-Link v Huawei lies at the consensual end of the spectrum and illustrates the declaration’s most
acceptable application where the first-instance decision remains unchallenged. The SEP owner
submitted to English jurisdiction, accepted English global RAND determination and agreed that
an interim licence should operate pending trial; it also undertook to withdraw its worldwide
proceedings once the licence was signed. The result involved no ASI, no non-consensual
declaration and no private international law friction and, but an agreed tribunal and interim
licensing structure. '

Finally, Acer v Nokia supplies the most consequential limitation. The Court of Appeal reversed
the first instance declarations and held that a SEP owner’s offer of an immediate adjustable
licence, coupled with final RAND terms to be determined by an independent ICC tribunal, was
itself a RAND offer capable of acceptance. Subject to removal of an obligation to arbitrate
disputes on the implementer’s SEP portfolio, the Court of Appeal held that the implementers were
not entitled to reject an objectively RAND route solely because they preferred English judicial
rate-setting.'® Acer therefore separates the implementer’s substantive entitlement to RAND access
from its preferred venue for determining final terms. Implementers are entitled to access on
RAND terms, but one that rejects an objectively RAND offer subject to adjustment through
arbitration cannot then rely on its asserted willingness to invoke the English court’s declaratory
jJurisdiction.

The substantive legal basis for implying a pre-trial obligation to grant a provisional global licence
from FRAND or equivalent undertakings is controversial. Any SEP licensing obligation must
originate in the relevant SDO undertaking and its governing law. Under clause 6.1 of the French
law-governed ETSI IPR Policy, patentees undertake that they are “prepared to grant” licences on
FRAND terms. That language establishes readiness to license, not an existing licence, a waiver

13 Samsung CA (n 5) [S7]-[79], [84]-[86].
14 TP_Link (n 5) [1]1-[8].
15 Acer CA (n 5) [62]-[94]; Acer consequential judgment (n 5) [7]-[14].
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of territorial enforcement, or an express obligation to enter a provisional worldwide licence before
final determination. The recognition in Unwired Planet of the ETSI undertaking as a stipulation
pour autrui gives implementers enforceable rights to performance of the principal FRAND
obligation. It does not automatically create a secondary obligation concerning interim rates,
duration, adjustment, security, true-up or the forum entitled to determine those matters.'® The
French duty of good faith cannot fill all those gaps. It may regulate negotiation conduct and
constrain the tactical use of injunction proceedings, but it does not itself determine the geographic
scope of an interim licence, the royalty methodology or which of several competent tribunals
should control the adjustment. French law also requires that the object of the obligation be
determined or determinable by objective criteria. The proposition that final FRAND terms can
ultimately be determined does not establish that a distinct interim obligation, with its own rate
and adjustment architecture, is equally determinable.!’

The ITU-T and IEEE frameworks lead to the same limited conclusion through different texts. The
ITU-T declaration expressly refers to worldwide licences but also states that it is not an actual
grant, leaving detailed negotiations to the parties. It therefore supplies a stronger basis for an
eventual worldwide RAND licence, not necessarily for a provisional licence pending adjudication.
IEEE Letter of Assurance provisions likewise contemplate worldwide availability and restrict
Prohibited Orders against good-faith implementers, while expressly denying that submission of a
Letter of Assurance implies a licence. While, in theory, SDOs and their applicable laws may
accommodate consensual interim arrangements, none of those at issue establishes a uniform pre-
trial licensing obligation.

Competition law does not fill the gap of SDO IPR policies, and the English courts have not
grounded their declarations in the national equivalent of Article 102 TFEU. Huawei v ZTE
regulates when seeking an injunction by a dominant SEP owner may be abusive and requires
reciprocal conduct by the parties. An implementer that continues to use the patented technology
may be required to provide appropriate security and render accounts. Security protects the SEP
owner financially while preserving the competent court's ability to decide on infringement,
validity, willingness, and proportionality. '* A provisional global licence goes further as it
authorises continued use and may change the legal and remedial basis of foreign patent
proceedings.

The English declaratory procedural basis is also contestable. English courts possess a broad power
to grant declarations, but the declaration must serve a useful and legitimate purpose. As a matter
of English civil procedure, a declaration may recognise or enforce an existing legal relationship,
not establish the underlying substantive duty. The legitimacy of interim relief consequently
depends on demonstrating an obligation under the applicable law and a purpose extending beyond

16 Unwired Planet (n 8) [55]-[58].

17 Nokia Technologies Oy v OnePlus Technology (Shenzhen) Co Ltd [2023] EWHC 1912 (Pat), [168]-[216];
Panasonic Holdings Corp v Xiaomi Technology UK Ltd [2024] EWHC 1733 (Pat), [37]-[38].

18 Case C-170/13 Huawei Technologies Co Ltd v ZTE Corp EU:C:2015:477 [63]-[68].
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influencing remedies in a foreign court.' Interim licence declarations occupy an uncertain
position between preventive declarations and interlocutory case-management. Their freestanding
status was not established before the recent cases, while their commercial consequences may
exceed those of ordinary interlocutory relief.

This explains the functional comparison with an ASI. An interim licence declaration does not
order the SEP owner to discontinue foreign litigation, purport to bind the foreign court or itself
convert infringement into licensed use. Nevertheless, refusal may be characterised as
unwillingness or breach of good faith, while acceptance produces an actual licence capable of
being invoked as a defence abroad. The declaration may therefore pre-structure the evidence,
negotiating conduct and remedial choices before courts assessing willingness, abuse or
proportionality. In analogy to Turner v Grovit and West Tankers, the interference question turns
on practical effects, not solely on whether the foreign tribunal is formally addressed.*

Interim declarations do not amount to English torpedoes where the parties have consented to the
final forum or arbitral process, where the measure is territorially confined to a UK licence, or
where the issuing court possesses a recognised jurisdictional title commensurate with the
worldwide scope of the relief. The English torpedo objection is strongest where those foundations
are absent and the declaration’s principal utility is to weaken pending foreign enforcement. In that
setting, security, an interim payment without licensing effect, expedition or an ASI justified on its
own doctrinal requirements is preferable to the indirect creation of a provisional global licence.

4. The European response

European law has traditionally been sceptical of party-directed orders that impair another court’s
adjudicative function. Turner v Grovit and West Tankers rejected ASIs within the Brussels system
because mutual trust requires each court to determine its own jurisdiction.?! That logic helps
explain the German and UPC response to English interim licensing, but does not automatically
validate it. An anti-interim-licence injunction (AILI) is itself a cross-border order addressed to a
party. Its legitimacy depends on whether it is confined to protecting the adjudication before the
issuing court or extends to suppressing legitimate contractual or FRAND claims abroad.

In InterDigital v Amazon, the Munich Regional Court and the Mannheim Local Division of the
UPC prohibited the implementer from pursuing English interim-licence relief capable of affecting
the European proceedings. The orders were directed in particular at the English interim-licence
relief, but the UPC’s concern also extended to the possible effects of final RAND determinations,
especially if the English court were ultimately to order specific performance of a global licence.
They reasoned that the proposed English declaration could deter the SEP owner from enforcing

19 Messier-Dowty Ltd v Sabena SA [2000] 1 WLR 2040, 2049-50; Teva UK Ltd v Novartis AG [2022] EWCA Civ
1617, [51].

20 Case C-159/02 Turner v Grovit EU:C:2004:228, [24]-[31]; Case C-185/07 Allianz SpA v West Tankers Inc
EU:C:2009:69, [24]-[35].

2! Turner (n 23) [24]-[31]; West Tankers (n 23) [24]-[35].
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its patents by exposing it to findings of unwillingness and by enabling the implementer to invoke
a contractual licence defence. The UPC characterised its intervention as defensive, directed at
protecting access to justice and the integrity of the European proceedings. This reasoning captures
the “willingness trap”: the SEP owner may accept a UK global interim licence and relinquish the
practical effect of parallel patent enforcement, or refuse and risk being characterised globally as
an unwilling licensor.??

The European response is strongest where it protects a concrete adjudicative function already
before the court. A German court or the UPC must remain able to decide infringement, validity,
willingness, proportionality and the availability of an injunction under applicable patent and
competition rules. A foreign interim licence declaration should not predetermine that inquiry by
changing the legal character of worldwide use before the court seised has completed its
assessment. Yet defensive relief must remain proportionate. It should be confined to the specific
interference identified and should not prevent final FRAND adjudication abroad, genuine
arbitration, settlement or contractual claims that do not materially impair the European
proceedings.

5. Disciplining the torpedo: consent, security and proportionality

Global SEP licensing is commercially rational, and a court may properly assist where the parties
have chosen the forum, submitted to it, or where general jurisdiction over the defendant exists.
The justification weakens when the court relies on a limited domestic connection to regulate the
parties’ worldwide interim relationship. Consent must be substantive rather than merely
procedural. The cleaner outcome in 7P-Link arose because both sides accepted the final forum
and the interim regime. Samsung shows that an SEP owner’s preference for another competent
forum is not, without more, bad faith, whereas Acer confirms that rejection of an objectively
RAND, arbitration-backed licence may defeat the implementer’s claim to English declaratory
relief.

Security or payments into escrow should ordinarily be preferred to a forced interim global licence.
Security and similar mechanisms protect the SEP owner against uncompensated use and hold-out
by placing funds at risk and creating an identifiable source of payment upon final determination.
They may also provide significant evidence of the implementer’s willingness before foreign
courts assessing proportionality and the parties’ negotiating conduct, demonstrating good-faith
readiness to pay. Crucially, they preserve the legal character of parallel disputes because, unlike
a provisional global licence, they do not authorise worldwide exploitation, fix a provisional global
benchmark or provide a ready argument that foreign injunctions are unnecessary because the

2 InterDigital VC Holdings Inc v Amazon.com Inc, UPC_CFI_936/2025, Local Division Mannheim, order of 30
September 2025 [44]-[45]; InterDigital VC Holdings Inc v Amazon.com Inc, Regional Court Munich I, 21 O
12112/25, order of 26 September 2025, corrected 8 October 2025, 12—18, confirmed by judgment of 26 November
2025.



portfolio has already been licensed. Every court dealing with the territorial patents remains free
to assess infringement, validity, willingness and proportionality on the merits before it.

Acer confirms that an immediate adjustable licence backed by withdrawal of foreign proceedings
and final determination by an independent tribunal may secure access and remuneration without
making English adjudication the sole measure of willingness.?* Such an offer must, however,
respect the opposing party’s scope of consent and cannot coerce owners of other SEPs to arbitrate
disputes concerning those rights.

The same proportionality discipline governs European anti-interference. A court considering an
AILI should ask whether proceedings are properly before it, whether the foreign measure creates
a concrete risk of materially impairing those proceedings, whether narrower measures would
suffice and whether the order is limited to preserving the adjudication rather than suppressing a
legitimate foreign claim. Arts. 3 and 9 IPRED requirements of effectiveness and proportionality,
together with Arts. 17(2) and 47 of the EU Charter’s protection of intellectual property and
effective judicial protection, operate in both directions. They permit resistance to a foreign
measure that hollows out local patent enforcement, but they equally prevent a European court
from using defensive language to preserve bargaining leverage beyond what its own proceedings
require.

The broader lesson is that global SEP adjudication need not be organised either through
uncoordinated territorial litigation or through one court’s provisional control of the worldwide
licensing relationship. The Italian torpedo made another court slow. The English torpedo can
make another court late by forcing a provisional worldwide licence before parallel courts have
completed their own assessment. European AILIs may protect local adjudication, but may
themselves become counter-torpedoes if they exceed the defensive necessity. The exit from that
cycle lies in consent-based global determination where achievable, recognised jurisdiction as the
minimum foundation for wider relief, security or escrow as the ordinary interim default, and
narrowly proportionate anti-interference where a foreign measure would otherwise deprive the
court seised of a meaningful opportunity to decide the rights and remedies before it.2*

2 Acer CA (n 5) [74]-[94]; Acer consequential judgment (n 5) [7]-[14].
% Sumsung CA (n 5) [70]-[79], [841-[86].
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