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Executive Summary 

 

Secondary markets for luxury goods have expanded rapidly, driven by digital platforms, changing 

consumption patterns, and sustainability narratives. These markets have simultaneously become 

focal points for IP challenges, including counterfeiting, information asymmetries, and declining 

consumer trust. This contribution examines how IP law and emerging authentication 

technologies jointly govern innovation, competition, and trust in luxury watch resale markets, 

using the Swiss watchmaking industry as an empirical case study. The paper presents a 

condensed and adapted version of a broader doctoral research project examining the role of IP 

law in secondary luxury markets. 

 

 The paper advances a central claim. In secondary markets, IP increasingly operates as a 

form of innovation governance rather than solely as a mechanism of exclusion or enforcement. 

Indeed, as traditional legal tools struggle to address the scale, speed, and transnational character 

of digital resale, brands have turned to private ordering through certified resale programs and 

blockchain-based authentication systems. These mechanisms extend the functional reach of IP 

beyond the first sale by embedding legal and reputational controls directly into market 

infrastructures. While they mitigate potential fraud and should restore consumer confidence, 

they also reshape downstream innovation incentives. 

 

 The analysis draws on forty-three semi-structured interviews with watch brands, resale 

platforms, blockchain authentication providers, enforcement actors, and policymakers across 

Europe, Asia, the Middle East, and the Americas. This qualitative dataset enables a granular 

examination of how legal doctrines, technological architectures, and market practices interact in 

practice, beyond their formal articulation in law. 

 

 The paper first situates luxury resale markets within the IP framework. Although 

trademark law and the principle of exhaustion limit post-sale control in theory, enforcement in 

online resale environments has become increasingly ineffective. The rise of high-quality 

“superfakes” and composite “frankenwatches” has further eroded visual and technical heuristics 

of authenticity, intensifying lemons dynamics and discouraging legitimate market participation. 

 

 In response, brands have pursued two dominant strategies. The first is the expansion of 

Certified Pre-Owned (CPO) programs, which re-internalize segments of the resale market through 

brand-controlled authentication and authorized distribution channels. Interview evidence 

suggests that CPO programs substantially reduce consumer risk and enhance trust, but also 

generate competitive effects by diverting transactions away from independent resellers and 

contributing to vertical integration of secondary markets. 
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 The second strategy involves blockchain-based authentication systems. These systems 

aim to stabilize trust by embedding provenance and ownership data into digital certificates. 

While they promise to reduce information asymmetries, the paper identifies persistent 

challenges related to consumer adoption, interoperability, and the linkage between digital 

records and physical goods. More critically, some architectures allow brands to technically 

restrict certificate transfers, raising concerns that technological controls may function as de facto 

post-sale restraints and effectively circumvent exhaustion principles through code rather than 

law. 

 

 The paper concludes that these developments may lead to excessive restrictions on 

secondary markets. Historically, secondary markets have operated as semi-regulated “gray 

zones” that enable experimentation, customization, and decentralized innovation. As 

authenticity governance becomes increasingly centralized through IP-backed technological 

infrastructures and platform gatekeeping, opportunities for downstream innovation diminish. 

The paper closes by highlighting policy implications for European IP governance, emphasizing 

interoperability, safeguards for exhaustion, and the role of emerging EU initiatives in shaping 

innovation outcomes in secondary markets. 
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1. Introduction 

 Luxury resale markets have grown rapidly over the past five years.1 Online platforms, 

professional dealers, and brand-operated channels now facilitate cross-border secondary 

transactions at an unprecedented scale.2 Simultaneously, these markets have become focal 

points for persistent intellectual property (IP) infringements and other criminal activities.3 

Counterfeiting remains widespread, while the rise of high-quality “superfakes” and composite 

watches assembled from genuine and non-genuine parts has blurred traditional heuristics of 

what constitute an authentic item. In these environments, information asymmetries are acute, 

trust is fragile, and conventional enforcement tools struggle to keep pace.4 As a result, resale 

markets are no longer peripheral to IP law. They are sites where the limits of legal doctrine, 

market organization, and technological intervention are actively tested. 

 

 This Article argues that these secondary luxury markets are innovation-relevant 

governance spaces, not merely derivative venues for redistribution. While resale markets 

circulate existing goods, they also shape incentives for experimentation, repair, recomposition, 

and market entry. In that context, brands and digital platforms are trying to capture value by 

developing authentication expertise and novel distribution models. These activities, however, 

increasingly unfold under legal and technological constraints that extend brand control beyond 

the first sale. 

 

 In response, brands and intermediaries have mainly turned to Certified Pre-Owned (CPO) 

programs and blockchain-based authentication systems. These mechanisms embed legal and 

reputational controls directly into resale infrastructures, extending the functional reach of IP not 

primarily through litigation, but through technology, data, and market design. 

 

 This shift raises a central research question. How do IP law and these emerging 

mechanisms jointly govern trust, competition, and innovation in secondary luxury markets? 

Rather than treating authentication systems as neutral solutions, this Article analyzes them as 

governance instruments that structure who may participate in resale markets, under what 

 
1 Deloitte, Global Powers of Luxury Goods 2020 - The New Age of Fashion and Luxury Contents (2020) 11–13. 
2 Deloitte (n 2); David Tan, ‘Fashion, Post-Postmodernism and Intellectual Property’ in David Tan, Jeanne C Fromer and Dev S 
Gangjee (eds), Fashion and Intellectual Proprety (Cambridge University Press 2025) 23–26. 
3 Akino Chikada and Anil Gupta, ‘Online Brand Protection’ in Peggy E Chaudhry (ed), Handbook of Research on Counterfeiting 
and Illicit Trade (2017) 342–350; Christophe Gösken, ‘Fashioning Authenticity: How Digital Product Passports Could Shape the 
Future of Trade Mark Law’ (2025) 20 Journal of Intellectual Property Law and Practice 105, 106–107. 
4 Marion Briatta, ‘Building a “Fortress Europe” in the Air: A Critical Review of the European Customs Enforcement of IPRs’ 
(2019) 22 The Journal of World Intellectual Property 289, 289–291; Gösken (n 4) 107–108; Z Jessie Liu, Pinar Yildirim and Z John 
Zhang, ‘Less Is More: A Theory of Minimalist Luxury’ (2024) 33 Journal of Economics & Management Strategy 78. 
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conditions, and with what scope for experimentation. Post-sale control is thus reframed as an 

innovation policy issue rather than a narrow enforcement concern. 

 

 Empirical insights are derived from a dataset of forty-three semi-structured interviews 

with actors across the luxury watch ecosystem, including brands, resale intermediaries, 

blockchain authentication initiatives, enforcement authorities, and policymakers located in 

Europe, Asia, the Middle East, and the Americas. This qualitative approach makes it possible to 

observe how legal doctrines, technological architectures, and commercial strategies interact in 

practice, and how market participants perceive the trade-offs between trust, control, and 

openness. 

 

 The paper makes three contributions. First, it repositions IP law as a form of post-sale 

innovation governance, showing how legal rights, market incentives and technological 

infrastructures jointly structure downstream market behavior. Second, it provides rare empirical 

evidence on the operation of authentication technologies and certified resale programs in global 

luxury markets, drawing on direct testimony from industry and regulatory actors. Third, it offers 

policy-relevant insights for European IP and digital regulation. By focusing on resale markets as 

sites of governance and innovation, the paper contributes to ongoing debates about the future 

role of IP law in technology-mediated markets. 
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2. IP Law and Secondary Markets: A Governance Gap 

Secondary markets for luxury goods operate at the intersection of formal IP doctrine, fragmented 

enforcement, and rapidly evolving market infrastructures. While trademark law provides a legal 

framework for distinguishing authentic from infringing goods, its practical capacity to govern 

large-scale, cross-border resale markets is limited. This section explains why these limitations 

have created a governance gap, one that increasingly invites private, technology-driven 

solutions. 

2.1. IP Enforcement and Exhaustion in Secondary Markets 

In European trademark law, the principle of exhaustion limits rightsholders’ ability to control 

downstream circulation once a good has been lawfully placed on the market within the European 

Economic Area.5 Trademark protection thus applies to counterfeits and misleading uses, but not 

to the resale of authentic goods as such. 

 

 In digital resale environments, however, this boundary proves difficult to enforce. 

Governance continues to rely primarily on ex post mechanisms such as civil litigation and 

platform-based takedown procedures.6 They scale poorly in high-volume, cross-border markets 

and struggle to address cases where authenticity is uncertain rather than clearly absent. 7 

 The operation of trademark exhaustion assumes that authentic goods can be 

meaningfully distinguished from inauthentic ones. 8 This assumption weakens when authenticity 

cannot be confidently established through visual inspection or accompanying documentation.9 

In resale markets characterized by repeated circulation and fragmented record-keeping, 

determining whether a product was legitimately introduced into commerce becomes 

 
5 Art. 15 Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015 to approximate the laws 
of the Member States relating to trade marks 2015; Art. 15 Regulation (EU) 2017/1001 of the European Parliament and of the 
Council of 14 June 2017 on the European Union trade mark; Gösken (n 4) 107–108. See also, for instance: European Court of 
Justice (EUCJ) Case C-59/08 Copad SA [2009] and EUCJ, Case C-355/96 Silhouette International v Hartlauer [1998]. 
6 William Dobson, ‘The Critical Role of Intermediaries in Stopping Counterfeiting and Piracy’ in Peggy E Chaudhry (ed), 
Handbook of Research on Counterfeiting and Illicit Trade (2017) 445–446; Bradley P Evans, Richard G Starr and Roderick J 
Brodie, ‘Counterfeiting: Conceptual Issues and Implications for Branding’ (2019) 28 Brand Management 707–708. 
7 Stefano Betti, ‘Key Global Enforcement Issues on Illicit Trade in Goods’ in Peggy E Chaudhry (ed), Handbook of Research on 
Counterfeiting and Illicit Trade (2017) 35–39; Dobson (n 7) 445–446; Evans et al. (n 7) 713–714; Davide Follador, ‘Initiatives to 
Stem Illicit Trade in China’s e-Commerce’ in Peggy E Chaudhry (ed), Handbook of Research on Counterfeiting and Illicit Trade 
(2017) 147–149; Michael Tanji, ‘Overview of the Magnitude of Piracy on the Internet’ in Peggy E Chaudhry (ed), Handbook of 
Research on Counterfeiting and Illicit Trade (2017) 267; European Union Intellectual Property Office., Research on Business 
Models Infringing Intellectual Property. Phase 6, Applications Related to Serious and Organised Intellectual Property Crime :  
Executive Summary. (2024) <https://data.europa.eu/doi/10.2814/09772> accessed 26 March 2025.  
8 Gösken (n 4) 107–108. 
9 Barton Beebe, ‘Intellectual Property and the Sumptuary Code’ (2010) 123 Harvard Law Review 810, 817–818; Gösken (n 4) 
107–108; European Union Intellectual Property Office. (n 8); OECD and European Union Intellectual Property Office, Misuse of 
Small Parcels for Trade in Counterfeit Goods: Facts and Trends (2018) 11–12 <https://www.oecd-
ilibrary.org/governance/misuse-of-small-parcels-for-trade-in-counterfeit-goods_9789264307858-en> accessed 11 December 
2024. 
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increasingly challenging.10 While exhaustion doctrine restricts the ability of trademark owners to 

control downstream transactions, it provides few instruments for maintaining trust in 

fragmented digital resale ecosystems.11 

 

2.2. Counterfeiting, Information Asymmetries, and Lemons Dynamics 

 

These enforcement constraints are exacerbated by the evolution of counterfeiting practices. 

While low-quality imitations remain prevalent, luxury resale markets are increasingly affected by 

high-quality “superfakes” and composite “frankenwatches”, assembled from mixtures of 

authentic and inauthentic parts.12 These products function as stress tests for legal and market 

heuristics, blurring categorical distinctions and evading traditional cues relied upon by consumers 

and intermediaries.13 

 

 Secondary markets therefore face pronounced risks of informational asymmetry.14 In 

many cases, buyers are unable to evaluate authenticity or condition prior to purchase, while 

sellers may hold private knowledge or incentives that distort the information available to the 

market.15 This configuration resembles the “lemons” problem identified in economic theory, 

where unresolved uncertainty about quality discourages trustworthy sellers and constrains 

market participation.16 

 

 Indeed, trademark law addresses counterfeiting at the level of formal infringement, but 

does not resolve these informational failures. Legal remedies usually intervene only after harm 

has occurred and where infringement can be established with sufficient certainty.17 In markets 

shaped by repeated transactions and adverse selection, this ex post orientation creates a 

functional gap between IP doctrine and the practical requirements of trust.18 

 
10 Gösken (n 4) 107–108. 
11 Gösken (n 4) 107–108; Aaron Perzanowski and Jason Schultz, The End of Ownership - Personal Property in the Digital Economy 
(MIT Press 2016) 25–28; Case C-230/16 Coty Germany GmbH v Parfümerie Akzente GmbH [2017]. 
12 See for instance, the case of Omega’s Tropical Broad Arrow. Andrea Martel, ‘The Mysterious Case of the Omega Speedmaster 
«Tropical Broad Arrow»: How an Old, Pieced-Together Watch Became a $3.4 Million Rarity’ [2023] Neue Zürcher Zeitung 
<https://www.nzz.ch/english/3-million-dollar-auction-record-how-a-pieced-together-speedmaster-watch-became-the-most-
expensive-omega-ever-> accessed 5 October 2023. 
13 Beebe (n 10) 817–819; Gösken (n 4) 107–108; Liu et al. (n 5). 
14 George Akerlof, ‘The Market for “Lemons”: Quality Uncertainty and the Market Mechanism’ (1970) 84 The Quarterly Journal 
of Economics 488, 489–492. 
15  Akerlof (n 15); Gösken (n 4) 107–108. 
16 Akerlof (n 15) 489–492. 
17 Akerlof (n 15); Gösken (n 4) 107–108; Rostam J Neuwirth, ‘Counterfeiting and Piracy in International Trade: The Good, the 
Bad and the … Oxymoron of “Real Fakes”’ (2017) 7 Queen Mary Journal of Intellectual Property 444, 464–467; Brandon A 
Sullivan, Jeremy M Wilson and Rodney Kinghorn, ‘Illicit Trade in Counterfeit Products: An Examination of the Opportunity-Risk 
Connection’ in Peggy E Chaudhry (ed), Handbook of Research on Counterfeiting and Illicit Trade (2017) 22. 
18  Akerlof (n 15) 489–492; Beebe (n 10) 830–836; Gösken (n 4) 107–108; Liu et al. (n 5) 78–80; Neuwirth (n 18) 464–467; 
Sullivan et al. (n 18) 22. 
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2.3. Why Innovation Governance Shifts Beyond Law 

 

Faced with these limitations, governance increasingly shifts beyond formal legal mechanisms 

toward private ordering through market incentives and technology.19 Digital resale markets allow 

rules, verification protocols, and access conditions to be embedded directly into transaction 

processes, operating continuously rather than episodically.20 

 

 Indeed, brands have turned to certified resale programs and digital authentication 

infrastructures to stabilize trust at scale.21 Through the integration of physical goods with 

proprietary registries or digital certificates, these infrastructures attempt to convert authenticity 

from a matter resolved through legal disputes into a property monitored through ongoing 

technological verification, thereby privileging ex ante control over ex post adjudication.22 

 This shift reflects a broader transformation in innovation governance. Where law proves 

too slow or fragmented, private actors deploy technological solutions that reallocate control over 

market participation and experimentation.23 Secondary markets thus become sites where 

governance is exercised through private initiatives rather than law.24 IP law does not disappear, 

but is functionally reconfigured, providing the backdrop against which platforms and 

authentication systems organize trust, competition, and innovation.  25 

 

3. Empirical Findings: IP, Trust, and Technological Ordering 

 

This section describes the data, methodology, and presents the paper’s core empirical findings. 

Drawing on interviews with brands, resale platforms, authentication providers, enforcement 

actors, and policymakers, it examines how IP rules, market incentives, and technological 

infrastructures jointly structure trust, competition, and innovation in luxury watch resale 

markets. Interviewees emphasized that formal IP law provides only a partial framework for 

governing secondary markets. In practice, trust is increasingly produced through a combination 

 
19 Gösken (n 4) 109; Follador (n 8) 144–146; Perzanowski and Schultz (n 12) 57–59. 
20 Follador (n 8) 144–146; Gösken (n 4) 109; Perzanowski and Schultz (n 12) 121–123, 185–191; European Union Intellectual 
Property Office. (n 8) 54–55. 
22 Gösken (n 4) 109; Ian Lancaster, ‘Detecting Counterfeits in the Supply Chain: How to Use Authentication Methods’ in Peggy E 
Chaudhry (ed), Handbook of Research on Counterfeiting and Illicit Trade (2017) 482–483; Perzanowski and Schultz (n 12) 1–13; 
European Union Intellectual Property Office Observatory (n 22); Rolex (n 22); ‘Digital Passports’ (n 22).  
22 Gösken (n 4) 109; Ian Lancaster, ‘Detecting Counterfeits in the Supply Chain: How to Use Authentication Methods’ in Peggy E 
Chaudhry (ed), Handbook of Research on Counterfeiting and Illicit Trade (2017) 482–483; Perzanowski and Schultz (n 12) 1–13; 
European Union Intellectual Property Office Observatory (n 22); Rolex (n 22); ‘Digital Passports’ (n 22).  
23 Gösken (n 4) 109–110; Perzanowski and Schultz (n 17) 35–55; Tanji (n 11) 259 ff. 
24 Dobson (n 7) 442–456; Gösken (n 4) 109; Perzanowski and Schultz (n 12) 121–123. 
25 Dobson (n 7) 442–456; Gösken (n 4) 109–110; Perzanowski and Schultz (n 12) 191–193. 
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of private certification, platform controls, and data-driven authentication systems that reshape 

downstream market behavior. 

3.1. Data and Methodology 

This paper is based on an original qualitative dataset designed to capture how IP rules, 

technological infrastructures, and market practices interact in contemporary luxury watch resale 

markets. Given the nascent and rapidly evolving nature of blockchain-based authentication 

practices, enforcement strategies, and post-sale governance in the luxury sector, a qualitative 

approach was adopted to capture insider perspectives and decision-making processes. 

 

 The data consists of forty-three (43) semi-structured interviews conducted between 2022 

and 2025 with luxury watch brands, resale platforms, blockchain-based authentication providers, 

enforcement actors, and policymakers. This multi-actor design allows for triangulation across the 

value chain and highlights points of convergence and tension between legal doctrine, commercial 

strategy, and technological implementation. 

 

 To capture the international dynamics of the sector, interviews were carried out with 

interlocutors located in Switzerland, France, Italy, the United Arab Emirates, Hong Kong, Japan, 

the United States, and Brazil. While the legal analysis focuses primarily on European IP law, the 

inclusion of non-European actors provides comparative insight into how governance challenges 

and regulatory choices interact across markets. 

 

 Data collection relied on semi-structured interviews built around a shared interview guide 

while allowing respondents to elaborate on issues specific to their institutional role. 

Conversations addressed topics such as authentication strategies, encounters with 

counterfeiting and fraud, the use of IP enforcement mechanisms, views on the principle of 

exhaustion, and the potential and limitations of emerging technological solutions. Interviews 

were anonymized in order to protect participants. For analytical purposes, as well as to minimize 

the risk of identifying individuals within a small and highly visible sector26, responses were 

subsequently grouped into five role-based categories: (1) watch industry representatives, (2) 

blockchain and authentication technology providers, (3) enforcement stakeholders, (4) 

regulators and policymakers, and (5) actors involved in resale markets. 

 

 
26 See for instance: Karen Kaiser, ‘Protecting Respondent Confidentiality in Qualitative Research’ (2009) 19 Qualitative Health 
Research 1632; Adrianna Surmiak, ‘Confidentiality in Qualitative Research Involving Vulnerable Participants: Researchers’ 
Perspectives’; Martin Tolich, ‘Internal Confidentiality: When Confidentiality Assurances Fail Relational Informants’ (2004) 27 
Qualitative Sociology 101.  
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 The analytical approach is interpretive and comparative, aimed at identifying recurring 

governance logics and trade-offs across actor groups. This method is well suited to examining 

emerging phenomena where legal doctrine, technology, and market practice evolve 

simultaneously.27 

 As with qualitative research generally, the findings do not claim statistical 

representativeness. Their contribution lies instead in providing access to decision-making 

rationales, implementation challenges, and unintended consequences that are largely absent 

from doctrinal analysis or public data, offering a grounded account of how IP law and 

authentication technologies operate as governance mechanisms in secondary luxury markets.28 

 
3.2. Counterfeits, Superfakes, and Innovation Frictions 

Interviewees consistently distinguished between traditional counterfeits and a newer category 

of high-quality imitations commonly referred to as “superfakes”.29 Traditional counterfeits—

typically low-cost replicas—were described as persistent but relatively manageable, as their 

detection and market positioning rarely overlap directly with authentic resale goods.30 By 

contrast, superfakes pose a qualitatively different challenge. 31 Manufactured using advanced 

machining techniques and increasingly accurate components, they are often visually 

indistinguishable from authentic watches, even to trained professionals.32 

 

 An additional complication arises from “frankenwatches”, which combine genuine 

components with non-genuine parts.33 These composite watches often circulate with partial 

documentation and ambiguous provenance.34 Interviewees stressed that they are not necessarily 

created with fraudulent intent, but from a governance perspective, they further blur the 

boundary between authentic and inauthentic goods, particularly in vintage markets.35 

 

 These dynamics generate innovation frictions. Resale markets can serve as spaces for 

experimentation, including customization, upcycling or refurbishment.36 However, heightened 

 
27 Case studies are particularly relevant methods to for theory building in emergent fields. See: Kathleen Eisenhart and Melissa 
Graebner, ‘Theory Building From Cases – Opportunties and Challenges’ 50 Academy of Management Journal 25. 
28 Case studies are particularly relevant methods to for theory building in emergent fields. See: ibid. 
29 Interview with luxury watchmaking representatives and enforcement actors. 
30 ibid. 
31 ibid. 
32 Interview with enforcement actors. 
33 Interview with luxury watchmaking representatives, regulatory/policy actors, and resale market participants. See also 
footnote n 13. 
34 Interview with resale market participants. 
35 Interview with luxury watchmaking representatives, and resale market participants. 
36 See: Joseph P Fishman, ‘Creating Around Copyright’ (2015) 128 Harvard Law Review 1333; Elizabeth Pollman, ‘Corporate 
Disobedience’ (2019) 68 Duke Law Journal 709. 
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counterfeit risk could discourage such activities. Platforms might be less willing to host modified 

or non-standard watches, and sellers avoid boundary-crossing practices that might trigger 

takedowns or disputes. The result is a market environment in which uncertainty suppresses 

experimentation. 

3.3. Certified Pre-Owned (CPO) Programs and Vertical Control 

Faced with growing uncertainty in secondary markets, luxury watch brands have responded by 

developing and scaling Certified Pre-Owned (CPO) programs. Under these schemes, brands 

authenticate, refurbish, and resell pre-owned watches through authorized dealers or brand-

operated platforms.37 Interviewees identified CPO programs as a powerful trust-restoring 

mechanism.38 By leveraging brand expertise, proprietary parts, and official documentation, CPO 

offerings reduce information asymmetries and reassure consumers about authenticity and 

condition.39 

 

 From a governance perspective, CPO programs reconfigure the role of IP in secondary 

markets. Rather than relying on ex post enforcement against infringing sellers, brands internalize 

resale transactions and embed control directly into distribution structures. That said, several 

interviewees described CPO initiatives rather as a strategic response to reputational concerns 

associated with uncontrolled resale environments rather than counterfeits.40 For consumers, the 

appeal lies in reduced risk and clearer warranties.41 For brands, it lies in reclaiming visibility and 

influence over post-sale circulation.42 However, interview evidence also points to significant 

competitive effects. Some described CPO programs as diverting demand toward brand-

controlled channels, particularly for models of well-known and leading brands.43  

 

 These developments involve trade-offs for innovation. On one hand, CPO programs 

professionalize resale markets, improve quality standards, and potentially reduce fraud. On the 

other hand, they contribute to vertical integration that narrows the range of permissible 

practices. Customization, non-standard repairs, and experimental resale models become riskier 

when brand approval functions as the primary signal of legitimacy. Some expressed concern that 

the growing dominance of CPO channels could crowd out smaller, innovative resellers and reduce 

diversity in secondary market offerings.44 

 
37 See, for instance: Rolex, ‘Buying a Rolex - Rolex Certified Pre-Owned’ (rolex.com) <https://www.rolex.com/en-us/buying-a-
rolex/rolex-certified-pre-owned> accessed 17 April 2025. 
38 Interview across all clusters. 
39 ibid. 
40 Interview with luxury watchmaking representatives, regulatory/policy actors, and resale market participants. 
41 ibid. 
42 Interview with luxury watchmaking representatives, regulatory/policy actors. 
43 Interview with enforcement actors. 
44 ibid. 
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3.4. Blockchain Authentication Systems 

Alongside CPO programs, brands and platforms have increasingly invested in blockchain-based 

authentication systems.45 Interviewees discussed several prominent initiatives, including Aura 

Blockchain Consortium and Arianee.46 While differing in technical architecture and governance 

structure, these systems share a common objective, namely to associate physical watches with 

tamper-resistant digital records that track provenance, ownership history, and servicing events.47 

 

 These systems promise to reduce information asymmetries by associating watches with 

persistent digital identities that replace fragmented documentation and informal trust signals.48 

Platforms reported that integration can streamline onboarding, reduce dispute-resolution costs, 

and support automated compliance checks.49 

 

 However, interviewees emphasized persistent adoption barriers related to 

interoperability, user comprehension, and the linkage between digital records and physical 

goods.50 No system has achieved industry-wide standardization, and parallel initiatives operate 

without mutual recognition, increasing complexity for platforms and consumers.51 

 

 Their effectiveness is further limited by uneven technological competence among retail 

staff, intermediaries, and consumers, as well as by ongoing weaknesses at the boundary between 

digital authentication systems and the physical handling of goods during manufacturing and 

servicing.52 As a result, authentication systems complement rather than replace human 

expertise, raising cost-effectiveness concerns for lower-value transactions. 

 Finally, industry backing is uneven. While some major groups support consortium-based 

approaches, others pursue proprietary solutions tailored to internal ecosystems.53 For some 

brands, openness and interoperability promise market-wide trust benefits.54 For others, control 

over data and certification functions represents a competitive asset.55 

 
45 Webb Bella, ‘Inside the Secretive World of Luxury Authentication’ Vogue Business (31 January 2022); McDowell Maghan, ‘The 
Blockchain Playbook: From LVMH’s Aura to Arianee’ (Vogue Business, 26 April 2021). 
46 Webb Bella (n 46); McDowell Maghan (n 46). 
47 ibid. 
48 Interview with luxury watchmaking representatives, and blockchain/authentication providers. 
49 Interview with resale market participants. 
50 Interview with luxury watchmaking representatives, and blockchain/authentication providers. 
51 See however the initiative developed by the EUIPO, called AuthenticView, which involved Aura Blockchain Consortium in the 
pilot stage. See: European Union Intellectual Property Office, ‘EUIPO Authentication Blockchain Infrastructure Enters a 
Promotion Phase’ (12 February 2025) <https://www.euipo.europa.eu/sv/news/observatory/euipo-authentication-blockchain-
infrastructure-enters-a-promotion-phase> accessed 14 May 2025. 
52 Interview with luxury watchmaking representatives, and blockchain/authentication providers. 
53 Webb Bella (n 46); McDowell Maghan (n 46). 
54 Interview with luxury watchmaking representatives, and blockchain/authentication providers. 
55 ibid. 
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3.5.  Transferability Controls and Post-Sale Governance 

One recurring point of contention concerns whether and how blockchain authentication 

platforms should impose restrictions on the transfer of authenticated records. Certain 

interviewees confirmed that the architectures could allow brands or system operators, at least 

in principle, to restrict the transfer of digital certificates, suspend validity, or require 

authorization for ownership changes.56 These capabilities are often justified as safeguards against 

fraud, theft, or misuse.57  From a technical standpoint, they might enable continuous oversight 

of post-sale circulation. 

 

 These mechanisms also raise significant legal questions. Where the continued usability or 

legitimacy of a luxury item depends on compliance with rules imposed by brands or platforms, 

restrictions on transfer may operate in practice as post-sale limitations that mirror contractual 

attempts to sidestep the exhaustion principle.58 Even where ownership of the physical object 

remains unaffected, the inability to transfer an associated digital certificate may substantially 

impair resale value and market access.59 

 

 These mechanisms parallel current attempts by brands to reassert post-sale control 

through litigation, particularly in cases involving modification or recomposition of watches.60 

Courts have generally addressed the scope of exhaustion ex post through litigation, but 

technological systems increasingly allow brands to structure downstream circulation ex ante. In 

functional terms, the outcome is a contraction of the space in which independent actors can 

experiment, reinterpret, or innovate downstream of the first sale.61 

 

 What emerges from the empirical evidence is that authentication technologies do not 

merely support IP enforcement. They actively reconfigure governance in secondary markets. 

Through code, data, and platform rules, they redefine the conditions under which trust, 

competition, and innovation can emerge. 

 

 
56 Interview with luxury watchmaking representatives. 
57 ibid. 
58 Coty (n 12) [42]; Francesco Carloni and others, ‘Vertical Agreements in the Luxury Sector’, vol 12 (2021) 
<https://academic.oup.com/jeclap/article/12/1/56/6044738>; Gösken (n 4) 109.  
59 Stefan Bechtold and Christopher Jon Sprigman, ‘Intellectual Property and the Manufacture of Aura’ (2023) 36 Harvard Journal 
of Law & Technology 291, 335–343; Gösken (n 4) 109. 
60 See for instance : Rolex SA and Rolex France v Skeleton Concept [2025] Tribunal judiciaire de Paris RG 22/09315; ATF 150 III 
188 ‘Rolex Customization’ (Swiss Federal Tribunal); Omega S A v Costco Wholesale Corp [2010] Supreme Court of the United 
States 2:04-CV-05443TJH-RC. 
61 Fishman (n 37). 



 Page 15 of 20 

4. Innovation, Competition, and the Risk of Over-Enclosure 

 Secondary markets have long functioned as gray zones for innovation, spaces situated 

between formal regulation and informal practice, where experimentation can occur.62 In luxury 

watch resale markets, these gray zones have enabled independent authentication services, novel 

resale platforms, refurbishment and customization practices, and alternative pricing and 

distribution models that contribute to the market’s adaptive capacity.63 

 

 The empirical findings presented above suggest that this innovative function is 

increasingly under pressure. As counterfeiting risks intensify and enforcement mechanisms 

struggle to scale, brands and platforms have embedded governance into market infrastructures. 

Certified Pre-Owned programs and blockchain-based authentication reduce uncertainty and 

restore trust, but also narrow the boundaries of permissible experimentation, shifting innovation 

toward incumbent-controlled environments. 

 

 From an innovation policy perspective, the central issue is not whether constraints exist, 

but how much constraint is optimal.64 Naturally, some degree of control is necessary to prevent 

market failure.65 Without credible authenticity signals, resale markets risk collapsing under 

lemons dynamics, discouraging both buyers and legitimate sellers.66 In this sense, IP-backed 

authentication mechanisms can also be innovation-enabling.67 They can stabilize expectations, 

reduce transaction costs, and create conditions under which investment in resale infrastructure 

becomes viable.68 

 

 The risk arises when these mechanisms move beyond trust facilitation and begin to over-

enclose the market. Over-enclosure occurs when legal and technological controls narrow the 

range of viable practices to such an extent that experimentation becomes prohibitively costly or 

 
62 Also called IP “negative space”. See: Neuwirth (n 18) 456–464; Aaron Perzanowski and Kate Darling (eds), Creativity without 
Law: Challenging the Assumptions of Intellectual Property (New York University Press 2017); Kal Raustiala and Christopher 
Sprigman, ‘The Piracy Paradox - Innovation and Intellectual Property in Fashion Design’ (2006) 92 Virginia Law Review 
<http://www.census.gov/svsd/www/sas51.>. 
63 Neuwirth (n 18) 446–461; Pollman (n 37) 731–747; Deloitte (n 2) 11–16; ‘Court Rules Against Skeleton Concept in Rolex 
Watch Case’ (The Fashion Law, 7 May 2025); ‘Court Delves into Modified Watches in Rolex TM Case’ (The Fashion Law, 1 
February 2024) <https://www.thefashionlaw.com/appeals-court-delves-into-modified-watches-in-rolex-v-beckertime-
trademark-case/> accessed 5 May 2025.  
64 Fishman (n 37) 1362–1369; Gösken (n 4) 107–108; Perzanowski and Schultz (n 12) 15–20. 
65 Akerlof (n 15) 495–496; Gösken (n 4) 107–108; Perzanowski and Schultz (n 12) 59–62.  
66 ibid. 
67 For fighting counterfeits with holograms, see: Lancaster (n 23) 462–463. See also Bechtold and Sprigman (n 60) 348–353; 
Gösken (n 4) 109–110.  
68 Gösken (n 4) 109–110; Richard H McAdams, The Expressive Powers of Law: Theories and Limits (Harvard University Press 
2015) 22–27; Perzanowski and Schultz (n 12) 1–13. 
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risky for non-incumbent actors.69 The empirical evidence indicates several pathways through 

which this dynamic unfolds. 

 

 First, authentication systems and certified resale channels tend to privilege standardized, 

brand-approved configurations. Watches that deviate from original specifications, through 

customization, component replacement, or unconventional servicing, are more likely to be 

flagged as risky or excluded from authorized channels altogether. While such practices may 

complicate authenticity verification, they are important sources of incremental innovation and 

consumer differentiation. As platforms adopt conservative listing policies and brands centralize 

authentication, the cost of deviating from standardized formats rises, discouraging boundary-

testing behavior. 

 

 Second, these governance mechanisms generate entry barriers that disproportionately 

affect smaller and independent actors. Access to proprietary databases, certification systems, or 

authorized servicing networks is often restricted, costly, or conditional. Independent resellers 

and service providers must therefore invest heavily in signaling credibility or accept reduced 

market reach. By contrast, incumbents benefit from economies of scale, brand recognition, and 

control over critical data infrastructures. 

 

 More fundamentally, these authentication systems can make compliance a condition for 

access to resale markets. If digital certificates become indispensable for transferring goods, 

participation in transactions depends less on legal ownership than on adherence to platform- or 

brand-imposed requirements, thereby relocating governance from legal institutions to technical 

infrastructures and shaping incentives for innovation downstream. Actors contemplating novel 

resale models, cross-platform interoperability, or alternative authentication approaches must 

weigh not only market demand, but also the risk of being excluded from dominant certification 

ecosystems. 

 

 More fundamentally, these authentication systems can make compliance a condition for 

access to resale markets. If digital certificates become indispensable for transferring goods, 

participation in transactions depends less on legal ownership than on adherence to platform- or 

brand-imposed requirements, thereby relocating governance from legal institutions to technical 

infrastructures and shaping incentives for innovation downstream. 

 

 
69 Fishman (n 37) 1334–1340; Perzanowski and Schultz (n 12) 1–13, 134–137. 
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 These dynamics resonate with broader innovation-governance scholarship highlighting 

the trade-off between control and experimentation.70 Scholars have noted that excessive 

constraint can suppress the very forms of variation and learning that sustain long-term 

innovation.71 Simultaneously, unconstrained environments may fail to generate sufficient trust 

to support investment.72 The challenge, therefore, is to identify a “Goldilocks zone” of 

governance, one in which constraints are strong enough to stabilize markets, but not so strong 

as to foreclose experimentation.73 

 

 Reframed in innovation policy terms, the Goldilocks zone represents an optimal level of 

post-sale governance. Within this zone, IP rights and authentication technologies function as 

enabling infrastructure.74 They reduce noise, clarify expectations, and support diverse forms of 

value creation.75 Beyond it, they become instruments of enclosure that privilege incumbency and 

standardization over adaptability.76 The empirical findings suggest that current trends in luxury 

resale markets risk drifting toward the latter, particularly where authentication systems lack 

interoperability and where transferability controls consolidate authority within closed 

ecosystems. 

 

 As mentioned previously, one consequence of these trends is the gradual erosion of 

competitive experimentation. But another consequence concerns path dependency. Once 

authentication infrastructures and certification standards are widely adopted, they become 

difficult to dislodge, even if superior alternatives emerge.77 Early design choices can lock markets 

into suboptimal equilibria.78 In this sense, technological governance choices today have long-

term implications for innovation trajectories in secondary markets.79 

5. Policy Implications for European IP Governance 

These empirical findings suggest that European IP law is increasingly complemented, and, in 

some contexts, functionally displaced, by technological and infrastructural forms of governance 

in secondary markets. This section identifies policy implications aimed at preserving trust-

enhancing benefits while limiting risks of over-enclosure. 

 
70 Fishman (n 52) 1358–1369; Pollman (n 52) 731–747; See also recent empirical evidence from the EDM industry: Xu Li and 
Amandine Ody-Brasier, ‘When Breaking the Law Gets You the Job: Evidence from the Electronic Dance Music Community’ 
(2025) 70 Administrative Science Quarterly 611.  
71 Fishman (n 52) 1358–1369; Pollman (n 52) 731–747 
72 Fishman (n 37) 1358–1369; Gösken (n 4) 107–108. 
73 Fishman (n 37) 1358–1369; Li and Ody-Brasier (n 71). 
74 Fishman (n 37) 105–106.  
75 Gösken (n 4) 105–106; McAdams (n 69) 22–27; Perzanowski and Schultz (n 12) 1–13. 
76 Fishman (n 37) 1358–1369. 
77 Fishman (n 37) 1393–1403; McAdams (n 69) 95–96. 
78 ibid. 
79 ibid. 
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5.1. Interoperability and Standard-Setting 

A first implication concerns interoperability among authentication systems. The current 

landscape is characterized by parallel, partially incompatible infrastructures, each backed by 

different industry actors.80 While such fragmentation reflects strategic differentiation, it also 

increases transaction costs and risks entrenching dominant systems through early adoption 

rather than technical superiority.81 

 

 From a policy perspective, the question is not whether authentication technologies 

should be standardized, but how and at what level. Interoperability at the data or protocol level, 

rather than uniformity of platforms, could allow multiple providers to coexist while ensuring that 

certificates remain portable across resale channels.82 Such an approach would reduce lock-in 

effects, lower entry barriers for new intermediaries, and preserve competitive experimentation 

in authentication services. 83 

 

 European IP governance already has experience with soft coordination in adjacent areas, 

such as collective rights management and FRAND commitments.84 Similar mechanisms, through 

industry codes, co-regulatory frameworks, or public reference standards, could help prevent 

authentication infrastructures from becoming proprietary bottlenecks, without mandating a 

single technological solution.85 

5.2.  Safeguarding Exhaustion in Digitally Authenticated Goods 

A second implication concerns the continued relevance of exhaustion in digitally authenticated 

markets. Where authentication systems condition resale on certificate transfer or validation, 

technological controls may impair resale in practice even when legal ownership of the physical 

good is undisputed.86 

 Rather than prohibiting such controls outright, policymakers could apply a functional 

equivalence approach. Where technical measures produce effects comparable to prohibited 

 
80 Gösken (n 4) 107–108. 
81 Gösken (n 4) 109–110; Perzanowski and Schultz (n 12) 1–13. 
82 Dobson (n 7) 440–442. 
83 Dobson (n 7) 451–458; Perzanowski and Schultz (n 12) 185–191. 
84 Stamatoudi I, ‘The Notions of Intellectual Property and Cultural Heritage: Overlaps and Clashes’, Research Handbook on 
Intellectual Property and Cultural Heritage (2022) 10–17; Vinje T and Rooijen A van, ‘The Relationship between Intellectual 
Property Rights and Competition Laws’ in Ashwin van Rooijen and others (eds), Overlapping Intellectual Property Rights (2nd 
edn, 2023) 19.69–19.78. 
 
85 See for instance: European Union Intellectual Property Office Observatory (n 22). 
86 See chapter 3.5. 
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post-sale restraints, they should be assessed accordingly. 87 This preserves flexibility for 

authentication while reaffirming exhaustion as a normative boundary. 

5.3. EU Digital Product Passport and Authentication Governance 

Finally, the findings have implications for emerging EU initiatives such as the Digital Product 

Passport (DPP).88 While primarily framed around sustainability and traceability objectives, DPP-

related infrastructures are likely to intersect with authentication practices in luxury and other 

high-value markets.89 

 Design choices made at this stage will shape how public and private authentication 

systems interact. In particular, the relationship between mandatory information layers and 

voluntary, brand-controlled certification warrants attention.90 If public infrastructures become 

foundational, they may offer an opportunity to anchor interoperability and limit fragmentation.91 

Conversely, if they operate in parallel without coordination, they may add complexity without 

addressing governance concerns.92 

 

 For European IP governance, the key challenge lies in aligning these initiatives with 

existing doctrines on exhaustion, competition, and market access. Doing so does not require 

redefining IP rights, but rather ensuring that new digital infrastructures complement, rather than 

circumvent, the legal architecture governing post-sale circulation.93 

 

 
87 Perzanowski and Schultz (n 12) 155–168. 
88 See: Regulation (EU) 2024/1781 of the European Parliament and of the Council of 13 June 2024 establishing a framework for 
the setting of ecodesign requirements for sustainable products, amending Directive (EU) 2020/1828 and Regulation (EU) 
2023/1542 and repealing Directive 2009/125/EC 2024. 
89 Gösken (n 4) 108–109; European Union Intellectual Property Office Observatory (n 22). 
90 Gösken (n 4) 108–109. 
91 Gösken (n 4) 108–109; European Commission, ‘Digital Product Passport – Rules for Service Providers’ 
<https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/14382-Digital-product-passport-rules-for-service-
providers_en> accessed 5 May 2025.  
92 Gösken (n 4) 108–109; European Commission (n 92); European Union Intellectual Property Office (n 52). 
93 Gösken (n 4) 109; Perzanowski and Schultz (n 12) 191–193. 
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6. Conclusion 

The analysis has shown how the interaction between IP law and technological authentication 

systems structures trust, competition, and innovation in the resale market for luxury watches. 

 

 Drawing on original interview-based evidence, it shows that while trademark law and the 

principle of exhaustion formally limit post-sale control, they offer only a partial framework for 

regulating contemporary secondary markets. In practice, governance increasingly occurs through 

private ordering mechanisms that embed control directly into market design. 

 

 The findings highlight a central tension. On the one hand, authentication technologies 

and brand-led resale initiatives address genuine market failures by reducing information 

asymmetries and counterfeiting risks, stabilizing trust at scale. On the other hand, these 

mechanisms reshape innovation incentives by narrowing the range of permissible practices and 

privileging incumbent-controlled channels, increasing the costs of experimentation, 

customization, and independent entry. 

 

 This dynamic can be understood as a risk of over-enclosure. Resale markets function as 

innovation-relevant “gray zones” in which new business models, expertise, and value 

propositions emerge. Excessive legal and technological constraint risks foreclosing these spaces, 

consolidating governance in ways that favor standardization over adaptability. The challenge for 

IP and innovation policy is therefore not to eliminate control, but to calibrate it. 

 

 Although grounded in the luxury watch industry, these dynamics extend beyond 

watchmaking. Similar governance patterns are emerging across markets for high-value goods, 

including fashion, collectibles, electronics, and digitally tracked consumer products. As 

authentication technologies and digital product identifiers proliferate, questions of 

interoperability, exhaustion, and post-sale governance will increasingly shape innovation 

trajectories across sectors. 

 We conclude with a cautionary note. Technological mechanisms designed to address trust 

problems are not merely technical fixes. When incorporated into market infrastructures, they 

alter power relations and shape the conditions under which innovation becomes possible. 

Recognizing this governance function is a necessary step toward ensuring that IP law and digital 

authentication complement one another without unduly enclosing the spaces in which 

downstream innovation occurs. 
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